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SENATE—Friday, October 25, 1991

(Legislative day of Thursday, September 19, 1991)

The Senate met at 10:45 a.m., on the
expiration of the recess, and was called
to order by the Honorable JOHN GLENN,
a Senator from the State of Ohio.

PRAYER

The Chaplain, the Reverend Richard
C. Halverson, D.D., offered the follow-
ing prayer:

Let us pray: .

Bless the Lord, O my soul, and forget
not all his benefits: Who forgiveth all
thine iniquities; who healeth all thy dis-
eases; Who redeemeth thy life from de-
struction; who crowneth thee with
lovingkindness and tender mercies.
* * *_Psalm 103:2-4.

Gracious Father in Heaven, thank
You for this profound encouragement
from the Psalms, assurance of Your
forgiveness, Your healing, Your protec-
tion. The Senators have been through a
great deal, emotionally as well as in-
tellectually, these past 2 weeks. Some
have been wounded; all have had to
deal with the struggle of conscience
versus objectivity and political expedi-
ency. An angry, cynical public has
raised its voice in an unprecedented
way. The press and media have been re-
lentless in their attempts to penetrate
to the very core of private as well as
public affairs.

Men and women in power are not sup-
posed to acknowledge weakness or vul-
nerability; they are certainly not free
in the present atmosphere to confess
sin. So they suppress feelings, stuff
guilt and uncertainty, try to put a lid
on a potential explosion. Loving God,
cover each Senator, every staff mem-
ber and their families with grace and
mercy and, where needed, deep healing.
Dissolve fear, pride, anger, unforgive-
ness, and bind us together in love.

In His name who is infinite love in-
carnate. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. BYRD].

The legislative clerk read the follow-
ing letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, October 25, 1991.
To the Senate:

Under the provisions of rule 1, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable JOHN GLENN, a Sen-
ator from the State of Ohio, to perform the
duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mr. GLENN thereupon assumed the
chair as Acting President pro tempore.

RECOGNITION OF THE MAJORITY
LEADER
The ACTING PRESIDENT pro tem-
pore. Under the standing order, the ma-
jority leader is recognized.

SCHEDULE

Mr. MITCHELL. Mr. President, this
morning following the time for the two
leaders, there will be a period for morn-
ing business not to extend beyond 11:30
a.m., with a number of Senators to be
recognized to address the Senate for
specific time limitations.

Mr. President, I intend, shortly, to
meet with the distinguished Repub-
lican leader to consider the schedule
for the remainder of the day and for
early next week.

I am heartened by the compromise
agreement that was reached with re-
spect to the civil rights bill, which was
discussed at a meeting of Democratic
Senators just concluded and for which
there was expressed widespread sup-
port. And I am hopeful now that we are
going to be able to proceed to a prompt
disposition of this bill.

I have in mind a proposed schedule of
events for the next few days, but as is
my practice, I want to consult with the
distinguished Republican leader and re-
view it with him before making any an-
nouncement. But I hope and expect to
be able to make an announcement in
that regard in the very near future.

RESERVATION OF LEADER TIME

Mr. MITCHELL. Mr. President, I re-
serve the remainder of my leader time,
and I yield the floor.

RECOGNITION OF THE
REPUBLICAN LEADER
The ACTING PRESIDENT pro tem-
pore. Under the standing order, the Re-
publican leader is recognized.

CIVIL RIGHTS COMPROMISE
BECOMES A REALITY

Mr. DOLE. Mr. President, nearly 2
years ago, we began a rough-and-tum-
ble journey through the thickets of
title VII and disparate impact law.

After one veto, one attempted veto
override, several floor votes, and lots of
overheated rhetoric, we finally end this
journey with a compromise.

Last night, Senator JACK DANFORTH,
White House Chief of Staff John
Sununu, and White House Counsel
Boyden Gray put the finishing touches
on a compromise agreement that Presi-
dent Bush will accept.

This agreement will remain firm if
no politically attractive—but politi-
cally unacceptable—amendments are
adopted, particularly an amendment
lifting the caps on damage awards.

I understand the Senator from Colo-
rado [Mr. WIRTH] may be addressing
that. That may be the subject of sepa-
rate legislation. That itself would re-
move a major roadblock.

The compromise is not perfect. It
will not satisfy everyone.

The caps on damages may be fairly
reasonable—but a bit too high.

The language on Wards Cove may be
too broad to some, or too narrow to
others.

But that is the nature of a com-
promise, and that is the best we can do
under the circumstances.

What we have done is produce an
agreement that—once and for all—will
untie the Gordian knot of civil rights—
and without producing quotas.

Mr. President, it is obvious that my
Republican colleague from Missouri,
Senator DANFORTH, deserves our praise
for working tirelessly to get where we
are today.

Without a doubt, Senator DAN-
FORTH'S leadership has been the engine
driving the compromise effort. This en-
gine has now come into the station.

And let us not forget President Bush,
who has time-and-time again stated
that he was prepared to accept a fair
and responsible compromise.

Well, today, with this agreement—a
historic agreement—President Bush
has delivered on his promise.

We can have a Civil Rights Act of
1991.

The time for divisiveness has ended,
and the time for healing has begun.

Mr. President, I ask unanimous con-
sent that the agreement on the Ciwvil
Rights Act be printed in the RECORD
immediately following my remarks.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

FINAL COMPROMISE, OCTOBER 24, 1991
(Amendments to S. 1745)

1. Purposes:

On page 2, strike lines 18-22 and substitute
the following:

*(2) to codify the concepts of ““business ne-
cessity" and “job related” enunciated by the
Supreme Court in Griggs v. Duke Power Co.,
401 U.S. 424 (1971), and in the other Supreme
Court decisions prior to Wards Cove Packing
Co. v. Atonio, 490 U.S. 642 (1989).".

® This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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2. Wards Cove—Business Necessity/Cumula-
tion/Alternative Business Practice:

On page 8, strike lines 17-24.

On page 9, strike lines 1-9.

On page 9, strike lines 19-24, on page 10,
strike lines 1-20 and substitute the following:

“(k)X1XA) An unlawful employment prac-
tice based on disparate impact is established
under this title only if—(i) a complaining
party demonstrates that a respondent uses a
particular employment practice that causes
a disparate impact on the basis of race,
color, religion, sex, or national origin and
the respondent fails to demonstrate that the
challenged practice is job related for the po-
sition in question and consistent with busi-
ness necessity; or

‘“(ii) the complaining party makes the
demonstration described in subparagraph (C)
with respect to a different employment prac-
tice and the respondent refuses to adopt such
alternative employment practice.

*(B)(i) With respect to demonstrating that
a particular employment practice causes a
disparate impact as described in subsection
(A)1), the complaining party shall dem-
onstrate that each particular challenged em-
ployment practice causes a disparate impact,
except that if the complaining party can
demonstrate to the court that the elements
of a respondent's decision-making process
are not capable of separation for analysis,
the decision-making process may be ana-
lyzed as one employment practice.’’.

On page 10, line 22, strike the phrase *, in
whole or in significant part,’.

On page 11, strike lines 1-9 and substitute
the following:

*(C) The demonstration referred to by sub-
paragraph (A)(i) shall be in accordance with
the law as it existed on June 4, 1989, with re-
spect to the concept of ‘alternative business
practice’.”

Exclusive Legislative History. The terms
“pbusiness necessity’’ and “job related' are
intended to reflect the concepts enunciated
by the Supreme Court in Griggs v. Duke
Power Co., 401 U.8. 424 (1971), and in the other
Supreme Court decisions prior to Wards Cove
v. Atonio, 490 U.S. 642 (1989).

When a decision-making process includes
particular, functionally-integrated practices
which are components of the same criterion,
standard, method of administration, or test,
such as the height and weight requirements
designed to measure strength in Dothard v.
Rawlinson, 433 U.8. 321 (1977), the particular,
functionally-integrated practices may be
analyzed as one employment practice.

3. Expert Fees. Add section authorizing ex-
pert fees in Section 1981 cases.

4, Damages. Technical changes pertaining
to ADA coverage and application to dispar-
ate impact cases.

Revise caps on compensatory and punitive
damages as follows:

Cap on damages and size of employer:

$50,000: 16-100 employees.

$100,000: 101-200 employees.

$200,000: 201-500 employees.

$300,000: more than 500 employees.

WOMEN IN THE SENATE

Mr. DOLE. Mr. President, we are
hearing again and again from women'’s
organizations who insist that there be
more women in the U.S. Senate, who
insist that things would have been dif-
ferent had there been a woman on the
Senate Judiciary Committee.

My question, Mr. President, is where
were these organizations in 1990? Where
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were they in 19887 Where were they in
1986? Where were they in 19847

Time and again, Mr. President, Re-
publicans have nominated qualified
women for the Senate—women like
Claudine Schneider in Rhode Island—
Pat Sakai in Hawaii—Judy Koehler
and Lynn Martin in Illinois—Susan
Engeleiter in Wisconsin—Christine
Whitman in New Jersey—Nancy Hoch
in Nebraska.

And time and again, Mr. President,
the liberal women's organizations such
as the National Women's Political Cau-
cus, have done everything possible to
defeat these candidates.

As the Wall Street Journal correctly
pointed out in an editorial yesterday,
these ‘‘groups are not interested in
electing women to office. They want to
elect liberals.”

Let me be clear in saying, Mr. Presi-
dent, that there are many fine women'’s
organizations in America—organiza-
tions which did support these can-
didates, and which supported my col-
league, Senator KASSEBAUM, in her
three successful campaigns for the Sen-
ate.

But the lesson is clear, Mr. Presi-
dent, if the liberal organizations had
been more concerned with electing
women to the Senate, and less con-
cerned with electing candidates who
march lockstep with their liberal phi-
losophies, then there very well would
be more women serving in the U.S.
Senate.

So before these groups point the fin-
ger of blame, Mr. President, they
should take a good look in the mirror.

RECOGNITION OF THE MAJORITY
LEADER

The ACTING PRESIDENT pro
termpore. The majority leader is recog-
nized.

CIVIL RIGHTS COMPROMISE

Mr. MITCHELL. Mr. President, I
want to join in commending Senator
DANFORTH for his efforts in this area. I
want to also add Senator KENNEDY to
the list of those who deserve com-
mendation. Senator KENNEDY was the
original author of the legislation, has
been the leading proponent of the legis-
lation, and was deeply involved in all
of the negotiations and discussions
that have brought us to this point.
Both he and Senator DANFORTH have
worked tirelessly, especially in these
last few days, almost around-the-clock
negotiations, culminating in this
agreement.

What this agreement does is to re-
store the legal standard established by
the Supreme Court in 1971 in the case
of Griggs versus Duke Power. That was
the law of this country for 18 years
until the current Supreme Court, with-
out any rational justification, and in
what in my judgment was a clearly er-
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roneous decision, reversed that ruling
in the case of Wards Cove Packing Co.
versus Atonio in 1989.

All the sponsors of this legislation
have ever sought to do is to restore the
standard in the Griggs case to the law
and to overturn the unfortunate and
unwise Supreme Court decision in the
Wards Cove case of 1989. That is all
that has been sought and that is what
now has been attained.

This could have been achieved a year
and a half ago and avoided all of this
long, bitter, divisive, rancorous debate.
The President has now agreed to that
which he refused to agree to a year and
half ago, that which he refused to agree
to a year ago, and that which he re-
fused to agree to 6 months and 6 days
ago.

I cannot speculate on what the mo-
tives are for his reversing his position.
But I can say that Senator DANFORTH,
a Republican, Senator KENNEDY, a
Democrat, deserve our gratitude, the
gratitude of the Nation for forging this
compromise and for their persistence
and tenacity in achieving this result. I
only wish the President had been will-
ing a year and half ago to do that
which he is now willing to do, restore
the Griggs standard to the law. We
would all have been spared a long and
painful ordeal.

Mr. President, I yield the floor.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. There will now be a period for
consideration of morning business for
not to extend beyond the hour of 11:40
a.m., with Senators permitted to speak
therein.

The Senator from Colorado, Mr.
WIRTH, is permitted to speak up to 15
minutes and is recognized.

ENDING NUCLEAR MATERIALS
PRODUCTION

Mr, WIRTH. Mr. President, it was al-
most one month ago to the day when
the President outlined his vision of a
new nuclear relationship between the
United States and the Sowviet Union.
President Gorbachev responded 8 days
later with an equally sweeping set of
proposals.

Administration sources now suggest
that President Bush will propose a per-
manent ban on the production of ura-
nium and plutonium for nuclear weap-
ons by the United States and the So-
viet Union when he meets with Gorba-
chev in Madrid next week. This morn-
ing's Washington Post reports that
Secretary of Defense Cheney last week
sought to block a Bush initiative on
ending production of weapons-grade
uranium and plutonium. .

I deeply hope that the President will
continue to demonstrate real leader-
ship on nuclear disarmament by pro-
posing a ban on fissile material produc-
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tion in Madrid. I and several of my col-
leagues here in the Senate and in the
House have been urging just this
course of action since 1989. It made
sense then to pursue a fissile material
ban, and it makes sense now.

The United States has not produced
any weapons-grade uranium since 1964,
and currently has a stockpile of ap-
proximately 500 metric tons. This
stockpile will increase further with the
withdrawal of thousands of tactical nu-
clear weapons. We are currently awash
in plutonium with a stockpile of rough-
ly 100 metric tons, compared with an
estimated Soviet stockpile of about 115
metric tons.

The cold war is over. We do not need
larger nuclear stockpiles, nor can we
afford them. The U.S. Government has
not produced any new materials for nu-
clear weapons since 1988 due to serious
safety concerns at Savannah River.
The Department of Energy does not
need any more fissionable material for
weapons production.

The Soviets have called for negotia-
tions on this subject since the early
1980°’s. In 1989, President Gorbachev an-
nounced that the Soviet Union would
cease uranium production and called
for talks on a mutual and complete ban
on fissile material production for nu-
clear weapons. Converting our current
de facto unilateral moratoria into a bi-
lateral, verifiable arms control regime
would halt all Soviet plutonium and
uranium production. Not only will we
stand to save significant sums of
money if we can reach a negotiated
fissile material ban, but we also will
contribute importantly to strategic nu-
clear arms control efforts.

A negotiated ban on fissile material
production would contribute enor-
mously to the verification require-
ments of deep cuts in strategic weap-
ons. To provide confidence that with-
drawn nuclear warheads would not be
replaced at a later date—through overt
breakout or clandestine deployment—
with newly produced supplies, a verifi-
able regime restricting the production
of fissile materials would be needed.

A permanent ban on nuclear weapons
material production by the United
States and the Soviet Union would also
strengthen the nonproliferation re-
gime, and influence other nuclear
weapons states, such as China, France,
and the United Kingdom, to consider a
comparable ban. Most importantly, a
fissile production ban among nuclear
have states would significantly in-
crease our credibility and our creden-
tials in pressing for a far-reaching non-
proliferation regime in the 1990’s and
beyond.

Mr. President, I hope that the Presi-
dent will belatedly take up cause of a
plutonium and uranium production
ban. I note that many in this Chamber,
including myself and Senators KEN-
NEDY, HARKIN, HATFIELD, and others
have urged this course of action since
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1989 and we were opposed in these ef-
forts by the administration.

Mr. President, I ask unanimous con-
sent that a summary of proposals re-
lating to the fissile production ban pre-
pared by the Congressional Research
Service be printed in the RECORD fol-
lowing my remarks, and that a side-by-
side comparison of Bush administra-
tion objections to our earlier efforts at
such a ban and our responses to those
criticisms also be printed in the
RECORD, along with various newspaper
articles.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

PROPOSALS FOR ENDING U.8. AND SOVIET PRO-
DUCTION OF FISSILE MATERIALS FOR NU-
CLEAR WEAPONS

SUMMARY

The proposed International Plutonium
Control Act (H.R. 2403 and S. 1047) urges
President Bush to seek negotiations with the
Soviet Union on a verifiable agreement for
an end by both countries to the production of
plutonium and highly enriched uranium for
weapons purposes. A somewhat less demand-
ing version of the proposal was later at-
tached to the defense authorization in the
House (the Senate in its version of the de-
fense authorization (8. 1352) included an
amendment by Senator Kennedy to require
the Secretaries of Defense and Energy and
the Director of Central Intelligence to report
to Congress on ‘‘the on-site monitoring tech-
niques, including inspection arrangements,
and national technical means, that would be
used to verify Soviet dismantlement of nu-
clear warheads (and) the end use and purpose
of any fissile materials produced or that are
recovered from the dismantlement process
...". Both amendments were dropped in
Conference. However, the Conference report
recognized the need for a study on the impli-
cations of a ban on production of fissile ma-
terials and directs the President to submit
such a report not later than July 15, 1990.

The proposals come at a time when DOE
production of plutonium for weapons has
been shut down since 1988 for safety reasons.

Supporters of the proposal to end U.S. and
U.8.8.R. production of fissile materials for
weapons point to expected benefits from an-
other step towards nuclear arms reduction,
from savings in capital and operating costs
for the United States, and from reducing
risks to the public health and safety and the
environment by ending the operation of old
production reactors in both countries.

The Bush Administration and others op-
pose the idea because they believe it could
compromise the ability of the United States
to quickly increase its nuclear arsenal in the
future, and because it could detract from
other, more important, arms control nego-
tiations.

Fundamental issues for Congress are: (1)
how much and in what ways any U.S.-Soviet
agreement to end production of fissile mate-
rials would affect U.S. national security,
arms control, and other national interests;
and (2) how reliable would verification have
to be, and is such verification practicable.

ISSUE DEFINITION

The proposed International Plutonium
Control Act (H.R. 2403—Wyden and S. 1047—
Kennedy) urges the President to seek nego-
tiations with the Soviet Union on a verifi-
able agreement for an end by both countries
to the production of plutonium and highly
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enriched uranium for weapons purposes. A
somewhat less demanding version of the pro-
posal was later attached to the defense au-
thorization in the House (the Wyden amend-
ment to H.R. 2641). The Bush Administration
opposed the idea and it was dropped from the
legislation in Conference. Nonetheless, the
idea seems likely to persist. One fundamen-
tal issue for Congress is how much and in
what ways any such agreement would affect
U.S. national security, arms control, and
other national interests. Another is how reli-
able would verification have to be.
BACKGROUND AND ANALYSIS
Background

For several decades the United States and
the Soviet Union alternatively have pro-
posed reductions or cutoffs in production of
fissile materials for nuclear weapons. The
idea dates back to President Eisenhower’s
Atoms for Peace proposal of 1953. Various
U.8. Administrations up to the Reagan presi-
dency have proposed it to the Soviet Union,
with no response. In the 1980s, the Soviet
Union began to make such proposals, but
they were not acceptable to the Reagan Ad-
ministration, which was interested in a nu-
clear arms buildup. (John Taylor of the
Sandia National Laboratory has traced this
history; see references.) Other countries also
have advanced the idea. Sweden, for exam-
ple, at the general conference of the Inter-
national Atomic Energy Agency, in 1984
called on the nuclear powers to “‘embrace the
complete cessation of the production of fis-
sionable materials for weapons purposes.”

On May 29, 1990, 54 American diplomats,
scientists and other experts wrote to Presi-
dent Bush and President Gorbachev calling
on them to reexamine and to take steps to
end the ‘‘unrelenting race to produce yet
more ingredients for nuclear weapons.’” They
said that such a halt to production of fissile
materials and tritium ‘“‘need not await a
complicated formal agreement. It can be
achieved by reciprocal unilateral steps."” (A
copy of the letter is available from the issue
brief author.)

Materials for Nuclear Weapons

Three nuclear materials are used to make
nuclear weapons: the heavy element isotopes
plutonium-239 (Pu-239) and uranium-235 (U-
235), and tritium, an isotope of hydrogen. Pu-
239 and U-235 are the fissile materials that
provide the ‘‘yield,’”’ or energy released by a
nuclear weapon. Of these, for technical rea-
sons, weapons designers prefer Pu-239 for
most applications. Tritium, when added in
small quantities, can increase, or *‘boost,”
the explosive yield of a given amount of Pu-
239 or U-235.

All three materials are radioactive, which
means that occasionally their atoms emit
radiation and become atoms of other ele-
ments. This is called “radioactive decay"
and is measured by a distinctive ‘‘half-life"
for each isotope, which is the time required
for half of the original number of atoms to
decay. Since the half-life of Pu-239 is 24,400
years and that for U-235 is 713 million years,
for all practical purposes these materials
will last indefinitely. Tritium, with its short
half-life of 12.26 years is another matter; it
decreases about 5.5% annually through
decay.

Production of Plutonium: Plutonium ex-
ists in nature in only minuscule amounts.
When needed in quantity, it can be made by
bombarding atoms of U-238 with neutrons,
usually in a nuclear reactor. Some U-238
atoms capture neutrons and are transmuted
mainly into Pu-239, but some become Pu-240
and other plutonium isotopes that are unde-
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sirable in nuclear weapons. The longer ura-
nium is exposed to neutrons, the more pluto-
nium is produced, but the greater the con-
centration of Pu-240. The length of exposure
for uranium in a reactor is described in
terms of the amounts of “burnup.” The neu-
tron-exposed uranium (or “‘spent fuel”), is
removed from the reactor, chopped up, dis-
solved in acids, and the plutonium and resid-
ual uranium are chemically separated. This
is called “‘reprocessing,’ or ‘“‘chemical sepa-
ration.” Alternatively, the spent fuel can be
sent to a burial site without recovering its
plutoninm.

Reactors used primarily to produce pluto-
nium for weapoons are called ‘‘production re-
actors.” Both the United States and the So-
viet Union have such reactors and associated
reprocessing plants. Since 1988, DOE produc-
tion of plutonium for weapons has been shut
down for safety reasons. Both countries also
have many large civilian nuclear power
plants whose spent fuel contains much pluto-
nium. This plutonium is not desirable for
weapons because of its comparatively high
concentration of Pu-240 caused by long expo-
sure or “high burnup' of the nuclear fuel.
Although in principle a nuclear explosive
could be designed to use this low-grade plu-
tonium, weapons designers for technical rea-
sons prefer highly pure Pu-239 plutonium. No
nuclear weapons state currently uses low-
grade plutonium to make its nuclear weap-
ons. Nonetheless, a new technology called
“laser isotope separation" (LIS) may make
it possible to upgrade low-grade plutonium
by removal of much of the undesired Pu-240.
However, DOE recently decided not to fund
construction-size Special Isotopes Separa-
tion plant in its F1990 budget and not to
start up a pilot LIS unit of its Lawrence
Livermore Laboratory. (See Issue Brief
B89062).

Production of Uranium 235: Some U-235 ex-
ists in nature, but it is mixed with U-238, and
constitutes only 0.7% of normal uranium. It
is possible to **enrich" the uranium to make
the U-235 content 90% or more, which is the
concentration needed for nuclear weapon ap-
plications. Two technologies now in use and
a third under development can produce high-
ly enriched uranium. DOE enrichment plants
use the gaseous diffusion process in which
gaseous uranium-hexafluoride is diffused
through many porous barriers with some
separation at each stage. Uranium gas cen-
trifuges can also be used and have been de-
veloped in Europe and Japan. DOE also had
a major centrifuge project, but abandoned it
in favor of developing laser isotope separa-
tion. The Soviet Union uses gaseous diffu-
sion and is developing centrifuge technology.
Other nuclear weapons States—China,
France, and the United Kingdom—use the
diffusion process. Uranium isotope separa-
tion by centrifuges is now in commercial use
in Europe and is being developed by Japan
and the Soviet Union. Pakistan's gas cen-
trifuge plant is also believed by many to be
capable of producing weapons-grade U-235.

Production of Tritium: Tritium is made by
bombarding atoms of lithium-6 with neu-
trons in a nuclear reactor. The ‘“‘targets"
containing the lithfum are removed after the
desired exposure and the tritium is sepa-
rated. Thus, production of tritium requires a
supply of the lithium-6 isotope, a reactor,
and an extraction facility.

Soviet Statements on Ending Production

The Soviet Union has said it is cutting
back on production of fissile materials for
weapons. During his speech of Apr. 7, 1989, in
London, Soviet President Gorbachev an-
nounced that *. . . we have recently decided

to cease this year the production of enriched
weapons-grade uranium. . . (and) in addition
to the industrial reactor for the production
of plutonium shut down in 1987, we plan to
shut down two other such reactors this and
next year without commissioning new units
to replace them." This would reduce from 14
to 11 the number of Soviet production reac-
tors. A State Department press guidance
commented that ‘‘these measures will leave
the Soviets with a substantial production ca-
pability for nuclear materials. Indeed, it will
not constrain their nuclear weapons pro-
gram. This should not divert attention from
the real issue—that of working through ne-
gotiations to reduce the level of nuclear
weapons on each side.”

Subsequently during a visit by U.S, Rep-
resentatives and independent scientists to
the formerly secret military center at
Kyshtym in the Ural Mountains, the center's
director announced that the Soviet govern-
ment had decided to shut down all five nu-
clear production reactors at this site, idling
two more than originally announced by
President Gorbachev in London (New York
Times, July 9, 1989: Al). Evgeny 1. Mikerin, a
senior soviet atomic energy official, said plu-
tonium factories at other sites may also be
closed if the United States and the Soviet
Union conclude a new treaty limiting strate-
glc nuclear arms (Washington Post, July 9,
1989: Al).

Again, On Sept. 26, 1989, the Soviet Union
supported cessation. In his address to the
U.N. General Assembly, Soviet Foreign Min-
ister Eduard A, Shevardnadze said:

““There is an urgent need for verifiable ces-
sation of the production of fissionable mate-
rial for weapons purposes. We have declared
that this year we are ceasing the production
of enriched uranium and that in 1987, we
closed down one reactor producing weap&nss
grade plutonium and that we plan to close
down a few more such reactors in, 1990.

“‘By the year 2000, all rema.infng‘ reactors
will have been shut down. In addition, the
Soviet Union iz proposing that all nuclear
powers should begin preparing to conclude
an accord on the cessation and prohibition of
production of such material.” (New York
Times, Sept. 27, 1989: A12)

Congressional Views and Actions

In Congress, the idea of a fissile material
cutoff goes back many years. In 1985, bills by
Senator Kerry (S. 1500) and Representative
Markey (H.R. 3100) called for U.8.-Soviet ne-
gotiations on a comprehensive bilateral and
verifiable freeze on testing, production, and
deployment of nuclear weapons. A section of
each bill proposed controls on production of
plutonium and highly enriched uranium, as-
suming certain conditions were met. No
hearings were held and the bills did not
emerge from committee.

More recently, on Jan. 1, 1989, Representa-
tive Leach introduced H.J. Res. 92 to provide
for the contribution by the United States,
the Soviet Union, and other states of nuclear
materials recovered from warheads under
arms control treaties to the IAEA. These
materials would be used in peaceful nuclear
programs in developing countries that are
parties to the nonproliferation treaty. No ac-
tion has been taken on this bill.

On Apr. 3, 1989, Senators Kennedy and
Wirth, in a ‘‘Dear Colleague' letter, pro-
posed a mutual and verifiable halt to the
production of plutonium and highly enriched
uranium for weapons. Soon afterwards, the
proposed International Plutonium Control
Act was introduced (S. 1047) by Senators
Kennedy, Wirth, and five cospcnsors. A com-
panion measure (H.R. 2403) was introduced

CONGRESSIONAL RECORD—SENATE

28625

by Representatives Wyden, Fascell, and 86
cosponsors. The Subcommittee on Arms Con-
trol, International Security and Science of
the House Committee on Foreign Affairs
held two days of hearings on the proposed
legislation and the Defense Nuclear Facili-
ties Panel of the House Committee on Armed
Services held a hearing on nuclear material
production cutoffs as arms control measures,

On July 27, 1989, the House, by a vote of 284
to 138, approved an amendment by Rep-
resentative Wyden to the Department of De-
fense Authorization for FY 1990 and 1991
(H.R. 2641). It urges the President to nego-
tiate with the Soviet Union for a verifiable
ban on the production of plutonium and en-
riched uranium for weapons and expresses
the sense of Congress that the United States
should establish wverification arrangements
that include on-site inspection of all produc-
tion facilities (Congressional Record: 16462-
16473).

The Senate, in acting on its version of the
defense authorization bill (8. 1352) on August
1, approved an amendment by Senator Ken-
nedy to require the Secretaries of Defense
and Energy and the Director of Central In-
telligence to report to Congress on the on-
site monitoring techniques, including inspec-
tion arrangements and national technical
means, that would be used to verify Soviet
dismantlement. of nuclear warheads, and
“the end use and purpose of any fissile mate-
rials produced or that are recovered from the
dismantlement process . . ." (corrected text,
Congressional Record, Aug. 15, 1989: 17737). The
Senate passed the authorization bill on Aug.
2, 1989,

The Conference Committee, however,
adopted neither provision. However, the Con-
ference report in dealing with arms control
recognized the need for a report on implica-
tions for U.S. national security of any ban on
production of fissile materials for weapons
and said: “‘Accordingly, the President shall
submit such a report in both classified and
unclassified form to the Committee on
Armed Services and the Select Committee
on Intelligence of the Senate and the Com-
mittee on Armed Services and the Perma-
nent Select Committee on Intelligence of the
‘House of Representatives not later than July
15, 1990 (Congressional Record, Nov. 6, 1989:
27487.)

Analysis

The following analysis addresses what H.R.
2403, 8. 1047, and the Wyden amendment
would do and major issues posed by them.

Purpose of the Proposed Legislation

H.R. 2403, S. 147, and the Wyden amend-
ment urged the President to negotiate a mu-
tual end to production of fissile materials for
nuclear weapons. The bills make two policy
statements concerning a shutdown in pro-
duction of plutonium and highly enriched
uranium for nuclear weapons. Both countries
‘“‘should agree to forego further production of
plutonium and highly enriched uranium for
weapons purposes” and both should “jointly
explore the feasibility of—

(A) a mutual shutdown of plutonium pro-
duction reactors, chemical separation facili-
ties, and isotope separation plants dedicated
to the production of plutonium for weapons
purposes; and

(B) the safeguarded operation of uranium
enrichment and chemical separation facili-
ties for nonweapons purposes."

The proposed bills **urge’’ the President to
negotiate with the Soviet Union on a “verifi-
able agreement for an end by both countries
to the production of plutonium and highly
enriched uranium for weapons purposes.”
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The Wyden amendment also urged the
President to seek to establish a mutual U.8.-
Soviet working group to examine the tech-
nical aspects of a bilateral halt in the pro-
duction of fissile materials for weapons pur-
poses.

The proposed cutoff would:

Define Permissible Production of Nuclear
Materials: The bills and the Wyden amend-
ment in effect would permit the continued
production of tritium for ‘“stockpile replen-
ishment;" highly enriched uranium to fuel
tritium production and naval propulsion re-
actors; and plutonium for civil power (in-
cluding possible production and use in breed-
er reactors).

They would also permit ‘‘activities con-
ducted in connection with the recycling of
special nuclear material from retired weap-
ons and the recovery from scrap of the exist-
ing weapons-grade plutonium inventory™
(implicitly excluding use of plutonium from
civil nuclear power plants); and operation of
pilot-scale {sotope separation facilities “‘uti-
lized exclusively for the purpose of research
and development."

Provide for Exchanges of Information: The
bills and the Wyden amendment also urge
the President to seek agreement with the
Soviet Union on two kinds of information ex-
change: information on the location, mis-
sion, and maximum annual capacity of their
facilities essential to the production of trit-
ium for stockpile replenishment; and a com-
plete inventory of the facilities dedicated to
the production of plutonium and highly en-
riched uranium for weapons purposes.

Apply Fiscal Pressure: The bills, but not
the Wyden amendment, would apply pressure
through the congressional power of the
purse. Six months after enactment, the bills
would prohibit obligation or expenditure of
funds to ‘‘operate a production reactor,
chemical separation facility, or isotope sepa-
ration plant dedicated to the production of
plutonium or weapons purposes .. ." How-
ever, the President, in effect, could waive
this cutoff if at the end of 6 months he cer-
tifies to Congress that:

(1) “the Soviet Union has refused to enter
in good faith into the negotiations called
. i or

(2) ““the United States is unable to deter-
mine that Soviet production reactors, chem-
ical separation facilities, or isotope separa-
tion plants dedicated to the production of
plutonium for weapons purposes have ceased
operation;' or

(3) “the Soviet Union is continuing to ob-
tain plutonium by operating civilian chemi-
cal separation plants that are not under bi-
lateral U.S.-Soviet safeguards.”

Require Verification: The bills and the
Wyden amendment endorse the idea of ver-
ification in a proposed congressional finding
that:

“National and cooperative technical means
of verification, and safeguards against the
diversion of weapons-grade nuclear materials
from use in civilian nuclear facilities to use
in the production of nuclear weapons, would
detect attempts by the United States or the
Soviet Union to produce or divert significant
quantities of the current stockpiles of these
materials.”

The two bills would express a sense of Con-
gress that the United States and the Soviet
Union should establish verification arrange-
ments to monitor the cessation of the pro-
duction of plutonium and highly enriched
uranium for weapons purposes. Verification
measures mentioned include mutual inspec-
tions as necessary to verify that both coun-
tries have ceased such production; furnishing
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the technical equipment and personnel to
safeguard civilian nuclear facilities in each
country; consideration of eventual transfer
of these safeguards to the International
Atomic Energy Agency; and consideration of
increasing their respective contributions to
the International Atomic Energy Agency
enough to fund the assignment of additional
fully trained inspectors to each country to
safeguard their civilian nuclear facilities.

The Wyden amendment would require the
President to report to Congress by Apr. 30,
1990, on the ‘‘verification and technical as-
pects of a mutual and verifiable U.S.-Soviet
Union halt in production of plutonium for
weapons purposes.'” To this end, the Presi-
dent would be directed to establish by Dec.
31, 1989 a technical working group to “‘advise
the President on the verification and tech-
nical aspects of such a halt’ (Congressional
Record, July 27, 1989: 16462).

Opposition by the Bush Administration

The Bush Administration has consistently
opposed the idea of a negotiated cutoff in
production of fissile materials. Dr. Kathleen
Bailey, Assistant Director of the Arms Con-
trol and Disarmament Agency, said that it
would:

(1) destabilize U.S8.-Soviet relations by
hampering the U.S. ability to produce nu-
clear weapons while we still rely upon them;

(2) freeze a U.S.-Soviet asymmetry in plu-
tonium stockpiles and production facilities.
The USSR has no policy to separate civil
from military uses, but U.S. policy precludes
DOE use of civilian plutonium except in a
national emergency. The USSR has an active
breeder development program, has operable
reprocessing facllities, and can use its
RBMK-type civil nuclear power reactors to
produce tritium;

(3) not be verifiable in the Soviet Union be-
cause facilities for enrichment of uranium
and for reprocessing and upgrading of pluto-
nium (via laser isotope separation) have no
distinctive signatures to be detected by na-
tional technical intelligence means;

(4) financially weaken the IAEA, which
would have to double its safeguards budget
because of involvement in verification of
such a cutoff at a time when the United
States and other major members are not al-
lowing an increase in the IAEA overall budg-
et;

(6) leave a serious loophole because the
United States and the USSR would not allow
safeguards for highly enriched uranium pro-
duced to fuel their nuclear submarines and
warships;

(6) detract time and attention from other
arms control negotiations with the Soviet
Union.

As for the Department of Defense, typical
opposition was expressed by Dr. Raymond
Juzaitis of the Office of the Assistant to the
Secretary of Defense for Nuclear Energy.
From his viewpoint, unrestricted production
of weapons materials is needed because:

(1) U.S. strategy is based on nuclear deter-
rence.

(2) Nuclear deterrence demands an arsenal
of safe and effective nuclear weapons, with
constant retirement and replacement of
weapons to keep them up to date and safe.

(3) As long as the U.S. relies on nuclear de-
terrence, the infrastructure and stockpile,
including materials production, must be
kept in good order.

(4) An assured supply of fissile materials
for weapons is indispensable to U.S. security.
And

(5) continued production is needed as a re-
serve for outages in production and changes
in world conditions.
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Major Issues Posed by the Proposals

The idea for a joint U.8.-Soviet ending of
the production of highly enriched uranium
and plutonium for nuclear weapons clearly is
controversial and already has raised several
major issues. These include: the effect on na-
tional security and deterrence; the possibil-
ity of “breakout’; the potential effect on
arms control and negotiations; and verifica-
tion issues.

National Security and Deterrence: The po-
tential effect on U.S. nuclear deterrence, and
thereby on U.S. national security, of a long-
term ending of production of plutonium and
highly enriched uranium for nuclear weapons
would depend upon how many weapons will
be needed in the future, when they will be
needed, and how much fissile material will
be required to make them. The present de-
bilitated status of U.S. nuclear material pro-
duction facilities, the availability of mate-
rial salvaged from weapons withdrawn from
the stockpile, and the expected future direc-
tion of nuclear arms reduction would reduce
the effect of a shutdown agreement on na-
tional security.

In the short term, the proposed shutdown
would appear to have little effect on the U.S.
capability to make more nuclear weapons.
U.8. production of highly enriched uranium
for weapons stopped many years ago and U.S.
production of weapons-grade plutonium
stopped in August 1988 because of safety con-
cerns at DOE dedicated production reactors.
There is little expectation that DOE produc-
tion of weapons-grade plutonium will resume
for at least several years. If any reactors are
restarted quickly, as recently reported
(Washington Post, Aug. 31, 1989: A2), they
will be used to produce tritium to maintain
the existing strategic nuclear arsenal. So the
United States continues a de facto unilateral
cutoff.

The proposed ending of production would
not stop the United States or the Soviet
Union from taking uranium or plutonium
from existing warheads and refabricating it
into new warheads of different design. In this
way, both countries could change the mix of
their various nuclear weapons without pro-
ducing more plutonium, or U-235 for this
purpose. Note however, DOE’s plutonium fa-
cility at Rocky Flats is shut down; this has
stopped U.8. recycling of plutonium.

In the longer term, if the United States
and the Soviet Union negotiate a deep cut in
their nuclear weapons including the war-
heads, but permit reuse of recovered fissile
materials for new weapons, then a continued
production cutoff would have little effect on
warhead production because there would be
more material available than needed. If, on
the other hand, a future deep-cut agreement
required the dismantling of warheads and
barred the reuse of recovered fissile mate-
rials for weapons, then a production cutoff
could limit new weapons production. This
would be seen by some as favoring the Soviet
Union, because of its larger conventional
armed forces, unless these also are reduced
under a future treaty.

Possibility of *‘Breakout’’: If an end to pro-
duction of fissile materials for weapons was
agreed to, there would be concern that either
side might seek an advantage by clandes-
tinely operating ostensibly shut-down facili-
ties. Either side could also try to divert nu-
clear materials from nonweapons military
uses or civil nuclear power uses to make
more warheads, or to build clandestine pro-
duction facilities. A worst-case analysis
would have the Soviet Union maintain its
shut-down facilities ready for immediate re-
start while the United States would allow its
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facilities to fall further into disrepair and
become inoperable. In this case, the Soviet
Union could have a lead of at least several
years in production of new weapons mate-
rials if it decided to withdraw from or vio-
late the agreement. On the other hand, con-
sidering the economic and political problems
of the Soviet Union, it is by no means cer-
tain that it would be any more likely than
the United States to keep its shut-down
plants ready for prompt restart, or to build
replacements. Also, it takes time to produce
new plutonium, chemically separate it, and
fabricate it into warheads. Since such a re-
sumption of production would be difficult to
keep secret, the United States would likely
have some time to respond.

From another point of view, since DOE
stopped production of plutonium and tritium
in 1988, the Soviet Union is wirtually in a
“breakout’ situation now. It continues to
produce weapons-grade plutonium with
which it can make more warheads or build
up its inventory of plutonium for a future
expansion. So far, this has not raised a loud
alarm in Washington.

Pros and Cons for Early Negotiation of a
Cutoff: The Bush Administration would pre-
fer to talk about a cutoff after major arms
control agreements have been negotiated. On
the other hand, some quarters of Congress
and the arms control community would
begin cutoff talks now as a way to build the
confidence needed to conclude future deep
cuts in nuclear arsenals.

Some reasons in favor of a cutoff are that
it could:

Increase confidence in verification of other
agreements.—A successful cutoff could help
negotiation of other agreements by dem-
onstrating the reliability of national tech-
nical means of verification and of bilateral
and international inspections for wverifica-
tion, especially in negotiating on disposal of
nuclear materials from dismantled nuclear
warheads. A production cutoff, by limiting
the amount of nuclear materials available,
would also constrain breaking out of treaties
that limit the numbers of nuclear weapons.
However, a bad experience with verification
of a cutoff could undermine negotiations of
other arms control agreements.

Strengthen the precedent for intrusive inspec-
tions,—The agreement proposed by Congress
would provide for intrusive on-site inspec-
tions to verify that dedicated facilities re-
main shut down and that nuclear materials
are not diverted to weapons purposes. Nego-
tiating and operating experience with such a
cutoff combined with further experience
from INF inspections could set a precedent
that would help make verification of other
arms control agreements more acceptable.

Improve the climate for extension of the Non-
Proliferation Treaty.—In 1995, the Treaty is up
for extension, which will require approval by
a majority vote of its members. While the
United States clearly wants extension on
terms favorable to its interests, it has been
criticized by many nonnuclear-weapons
members for moving too slowly on nuclear
arms control. A successful cutoff could dull
such criticisms and increase U.S. influence
at the extension conference.

On the other hand, negotiating an end to
fissile materials production for weapons
could:

Detract from other arms control negotia-
tions.—The President’'s arms control agenda
already includes the NATO and Warsaw Pact
negotiations on conventional forces in Eu-
rope; Strategic Arms Reduction (START);
defense and space talks, verification provi-
sions of the still pending Threshold Test Ban
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Treaty (TTBT) and Peaceful Nuclear Explo-
sive Treaty (PNET); a global ban on chemi-
cal weapons; monitoring implementation of
the INF treaty; and stopping the spread of
missiles and nuclear weapons. For the Unit-
ed States to open negotiations to end pro-
duction of fissile materials for nuclear weap-
ons could divert time, attention and staff
from other negotiations that might have a
more direct bearing on U.S. national secu-
rity interests.

Cause the United States lo negotiate from a
weak position.—The Soviet Union would enter
negotiations while still producing plutonium
and tritium for nuclear weapons whereas
United States production would be shut
down. This imbalance, or asymmetry, could
be seen as putting the United States into a
weakened negotiating situation, and ham-
pering the negotiation of a treaty favorable
to U.8. interests.

Verification Issues: The proposed cutoff
would require reliable verification that dedi-
cated production facilities will remain shut
down and that nuclear materials produced
for permitted uses are not diverted to make
nuclear weapons. The bills provide few de-
tails about and standards for verification,
and the Bush Administration has questioned
verifiability, Some of the notable questions
about verification of an agreement to end
production include the following:

How good does verification have to be?—Ver-
ification that dedicated production facilities
remain shut down could be done by a com-
bination of national technical means and on-
site inspection supplemented by tamperproof
seals and monitoring systems. Verification
that clandestine facilities do not exist is
probably beyond the scope of an agreement
to end production. Instead it would have to
rely upon a combination of negotiated rights
to inspect sites suspected of violations (in-
cluding surprise inspections), national tech-
nical means, and other types of intelligence.
Verification that nuclear materials are not
diverted from nonweapons military uses
(such as naval reactor fuel) or from civil nu-
clear power appears to be practicable if some
uncertainty is acceptable. Inescapable errors
in measurements of bulk materials and anal-
yses limit the acouracy of verification to
about one percent at best. A key decision
would be how sensitive and accurate the ver-
ification would have to be. For example,
should the standard require reliable detec-
tion of diversion of enough material from
naval and civil power uses in the United
States and the Soviet Union to make one
warhead, or 10, or 100, or 1,000? Some would
say that since the U.S. and Soviet arsenals
each have over 20,000 weapons, that even ma-
terial to produce 1,000 weapons is not mili-
tarily significant. Others would say that ver-
ification for nuclear-weapons States should
meet the same standard of being able to de-
tect diversion of enough material to build
one warhead as that used for nonnuclear-
weapons States.

Who should verify for the United States?—
The bills called for the United States and the
Soviet Union to *‘establish verification ar-
rangements to monitor the cessation of ac-
tivities . . ." and to ‘“‘consider eventually
transferring the safeguards mission to the
International Atomic Energy Agency.”
Nothing else is said about organization for
verification. The Wyden amendment was
somewhat more specific about what should
be monitored, but specifies no organization.
Still, as noted earlier, it would have required
the President to report to Congress on ver-
ification and technical aspects of a mutual
and verifiable halt in production, and would
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direct the President to establish a U.8. tech-

nical working group to advise him on the

gixl-iﬁca.tion and technical aspects of such a
t.

Direct U.8. verification that certain facili-
ties remain shut down could be assigned to a
new agency or to an existing department or
agency. For example, the U.8, Nuclear Regu-
latory Commission has a well established in-
spection service familiar with nuclear instal-
lations. Also, the U.S. On-Site Inspection
Agency (OSIA), which was established within
the DOD, is organized for and experienced
with inspections within the Soviet Union to
verify dismantling or destruction of nuclear
missiles. As for international verification,
this function could not be assigned to the
IAEA unless its statute could be amended to
authorize it to safeguard military as well as
civilian nuclear materials and facilities.

Verification that highly enriched uranium
produced in the Soviet Union for naval fuel
is not diverted could be assigned to a new or
existing agency or to the IAEA if its statute
is amended. Among existing U.S. agencies,
DOE and NRC have experience in verifying
nuclear materials accounts. However, OSIA
would have to learn the verification systems
and recruit and train staff for this work.

Similarly, verification that Soviet nuclear
materials are not diverted from civil nuclear
power could be assigned to a new or existing
U.8. agency or to the IAEA. Here, too, the
agencies with some experience with nuclear
materials are the DOE and NRC. OSIA would
have to train and staff for this function. The
IAEA has the organization, systems, and ex-
perience to perform this function in the So-
viet Union and in the United States. How-
ever, the ITAEA probably would need a sub-
stantial increase in the number of its inspec-
tors and funding for its safeguards oper-
ations. Whether the verification is assigned
to national organizations, or perhaps a joint
U.S.-Soviet organization or to the IAEA,
both governments would have to establish
and maintain a national accountability sys-
tem for production, use and disposal of nu-
clear materials. Such a system has been or-
ganized in the United States, but probably
not in the Soviet Union. 8imilar questions
about who would verify U.S. shutdown face
Soviet officials.

How much would verification cost?—There is
little information on the overall costs of ver-
ification. One indicator can be found in the
$100 million annual budget of the OSIA. An-
other is the IAEA's safeguards budget for
1990 of $53 million, which funds inspection of
193 power reactors and a handful of reproc-
essing and enrichment plants, If the United
States were to put all of its 108 nuclear
power plants under full IAEA safeguards and
the Soviet Union were to do likewise for its
56 nuclear power plants, the JAEA safeguards
workload would approximately double.
Somewhat more would be needed if the Unit-
ed States and the Soviet Union were to ar-
range to place their naval nuclear fuel under
IAEA safeguards.

LEGISLATION

H.R. 2403 (WydenyS. 1047 (Kennedy):

Encourages negotiations between the Unit-
ed States and the Soviet Union to establish
mutual and verifiable restrictions on the
production of plutonium and highly enriched
uranium for nuclear weapons purposes. H.R.
2403 introduced May 18, 1989; referred jointly
to Committees on Foreign Affairs and Armed
Services. S. 1047 introduced May 18, 1989; re-
ferred to Committee on Foreign Relations.

H.R. 2461, Section 3141:

The Defense Authorization for FY 1990 and
1991. The Wyden amendment urges the Presi-
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dent to negotiate with the Soviet Union for
a verifiable ban on the production of pluto-
nium and enriched uranium. Agreed to by
the House, July 27, 1989, by a vote of 284 yeas
and 138 nays.
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CHRONOLOGY

07/1500—Report due to Congress from the
President on implications for U.S. national
security of a ban on the production of fissile
materials for weapons purposes. (Required by
the conference report on the DOD authoriza-
tion for FY 1990-1991, H. Rep. 101-331.)

05/23/90—Washington. Fifty four American
diplomats, scientists and other experts wrote
to President Bush and to President Gorba-
chev urging them to stop the production of
fissile materials and tritium for nuclear
weapons.

12/165/89—The U.N. General Assembly passed
a resolution (A/RES/44/116H) calling for the
prohibition of the production of fissionable
material for weapons purposes, 147-1. (Arms
Control Reporter, 1990: 850.285)

The U.N. General Assembly passed a reso-
lution (A/RES/M117D) calling for a comprehen-
sive nuclear arms freeze and cessation of pro-
duction of fissionable material for weapons
purposes, 136-13. (Arms Control Reporter,
1990: 850.285)

11/06/89—The House and Senate conference
Committee on the Department of Defense
Authorization Act did not adopt the provi-
sions of either bill, but did call for the Presi-
dent to report to Congress by July 15, 1990,
on implications for U.8. national security of
a ban on the production fissile materials for
weapons purposes (H. Rept. 101-331).

09/27/89—United Nations. Soviet Foreign
minister Eduard A. Shevardnadze in his ad-
dress to the U.N. General Assembly sup-
ported a verifiable cessation of the produc-
tion of fissile materials for weapons. (New
York Times, Sept. 27, 1989: A12).

07/27/89—The House, by a vote of 284 to 138,
approved the Wyden amendment to the De-
fense Authorization for FY 1990 and 1991
(H.R. 2461) that urges the President to nego-
tiate with the Soviet Union for a verifiable
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ban on the production of plutonium and en-
riched uranium for weapons and that ex-
presses the sense of Congress that the United
States should establish verification arrange-
ments that include on-site inspection of all
production facilities (Congressional Record:
16462-16473).

07/20/89—Representative Broomfield op-
posed H.R. 2403 (Congressional Record: 15692-
15693).

0712/89—Senator Dole argued against the
proposed nuclear materials production cuvoff
({Congressional Record: 14250-14251).

07/08/89—Soviet representatives informed
visiting U.S. Representatives that the Soviet
government had decided to shut down all five
plutonium production reactors at its secret
military center at Kyshtym in the Ural
mountains and that other plutonium produc-
tion reactors might be shut down if the Unit-
ed States and the Soviet Union conclude a
new nuclear arms limitation treaty (Wash-
ington Post, July 9, 1989: Al).

06/20/89—The Subcommittee on Arms Con-
trol, International Security and Science,
House Committee on Foreign Affairs, held a
hearing on the International Plutonium Con-
trol Act.

06/06/89—The House Committee on Armed
Services, Defense Nuclear Facilities Panel,
continued hearings on nuclear material pro-
duction cutoff as an arms control mecha-
nism.

05/23/89—The House Committee on Armed
Services, Defense Nuclear Facilities Panel,
held a hearing on nuclear material produc-
tion cutoff as an arms control mechanism.

05/18/89—The proposed International Pluto-
nium Control Act was introduced in the Sen-
ate by Senators Kennedy, Wirth and five oth-
ers as S. 1047, and in the House by Represent-
atives Wyden, Fascell and 86 cosponsors as
H.R. 2403.

04/07/89—Soviet President Gorbachev an-
nounced that the Soviet Union would cease
production of enriched weapons-grade ura-
nium, had shut down one plutonium produc-
tion reactor in 1987, and planned to shut
down two other such reactors in 1989 and 1990
without replacing them.

04/03/89—Senators Kennedy and Wirth in a
“‘Dear Colleague” letter invited support for a
bill to create the opportunity for a mutual
and verifiable halt to the production of addi-
tional plutonium and highly enriched ura-
nium for nuclear weapons, although permit-
ting continued production of tritium to
maintain existing warheads.

01/24/89—Representative Leach introduced
H.J. Res. 92 to provide for the contribution
by the United States and the Soviet Union
and other states of nuclear materials recov-
ered from warheads under arms control trea-
ties. The materials would be used in IAEA
peaceful nuclear programs in developing
states which are parties to the Treaty on
Non-Proliferation of Nuclear Weapons.
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A SIDE-BY-SIDE COMPARISON OF ACDA AND
CONGRESSIONAL RESPONSES TO QUESTIONS
ABOUT THE INTERNATIONAL PLUTONIUM CON-
TROL ACT OF 1989

(S. 1M7/H.R. 2403)

(Recently the Director of Congressional Af-
fairs for the Arms Control and Disar-
mament Agency (ACDA) distributed a set
of “Talking Points' in the form of a set of
questions and answers on the International
Plutonium Control Act. ACDA's state-
ments in these Talking Points are mislead-
ing and contain numerous errors of fact
and analysis. The attached side-by-side
comparison provides a detailed critique of
ACDA’s talking points:)

QUESTIONS AND ANSWERS PERTINENT TO H.R.
2408/S. 1047 INTERNATIONAL PLUTONIUM CON-
TROL ACT

Ql. Do we have the technology to detect
clandestine Soviet production of fissile ma-
terials for nuclear weapons?

A. No. Laser isotope separation—which can
be used either to enrich uranium, or to sepa-
rate plutonium for weapons purposes—is par-
ticularly hard to detect. Other types of fa-
cilities for enriching uranium, chemical ex-
change and gas centrifuge, could also be used
for clandestine production with little risk of
detection.

The Senate-House sponsors of S. 1047/H.R. 2403
answer ACDA’s questions about the Inter-
national Plutonium Control Act
ACDA Question 1: Do we have the tech-

nology to detect clandestine Soviet produc-

tion of fissile materials for nuclear weapons?

Response: The problem of positively identi-
fying Soviet attempts to construct and oper-
ate clandestine fissile material production
facilities can not be reduced to a simple as-
sessment of whether we possess adequate re-
mote detection technology. The Administra-
tion response ignores at least two other prin-
cipal factors that are involved: the amount
which defines a ‘‘significant" or “‘trigger
quantity” of the material being monitored,
and the degree of suspect site inspection af-
forded under the proposed agreement.

ACDA's answer to this question also con-
siderably undervalues both current U.S.
space-based detection capabilities as well as
the indirect signatures that would be created
by a clandestine production program of any
significant size, such as raw material con-
sumption, transportation flows, and utiliza-
tion of technical personnel. Indeed, the en-
tire Soviet nuclear materials production pro-
gram for weapons has been clandestine since
its inception, and this extreme secrecy has
not prevented the United States from learn-
ing a great deal about it.

More recently, the Soviet Union has begun
to open up its nuclear materials production
complex to the outside world, and has
pledged complete disclosure and inspection
of all facilities in the context of an agree-
ment to cut off production for weapons pur-
poses. The proposed legislation would require
such Soviet disclosure in any case.

ACDA expresses concern about U.S. abili-
ties to detect construction and operation of
a hypothetical Soviet laser isotope separa-
tion plant, but conveniently fails to specify
either the size or the annual input/output of
an LIS plant that could be placed in oper-
ation “‘with little risk of detection.” How lit-
tle is little? A low probability of detection
per year may be appropriate and sufficient if
the annual target guantity for monitoring
clandestine production is also extremely
low, representing a tiny fraction of existing
stockpiles. For larger target quantities, rep-
resenting as much as, for example, one per-
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cent per year of the U.8. stockpiles of these
materials, a higher probability of detection
and identification for potential clandestine
facilities is warranted, and in the view of the
sponsors, obtainable.

Q2. Then why did the U.S. propose a fissile
material cutoff twenty years ago?

A. There are two basic reasons that the
U.S. once advocated such a cutoff. First, ver-
ification would have been simpler and more
sure in the 1960’s. Laser isotope separation
(LIS), for example, was not yet developed.
Even then, however, it was acknowledged
that if LIS were to become feasible, it would
make verification of a cutoff difficult if not
impossible.

The second reason is that during the 1960s
and early 70s the U.S. had a significant lead
over the USSR in production of weapons-
grade materials. Even though we were un-
able to convince the Soviets to negotiate a
cutoff, the U.S. unilaterally ceased produc-
tion of enriched uranium for weapons in 1964.

ACDA Question 2. Why did the U.S. propose
a fissile material cutoff twenty years ago?

Response: ACDA's response to this ques-
tion is incomplete and misleading. The
statement that “verification would have
been simpler and more sure in the 1960’s" can
not be supported. Coverage, response time,
and ground resclution of U.S. surveillance
satellites have improved considerably since
the mid-1960's. Indeed, our knowledge of the
USSR in virtually all areas is much greater
than it was twenty years ago.

The U.S. proposal of the mid-1960's called
for extensive application of ‘‘adversarial”
anytime, anywhere inspection of suspect
sites as a means of coping with the problem
of clandestine production—hardly a ‘“sim-
ple' matter, as the U.8. government redis-
covered during the negotiations on the INF
Treaty. The Gorbachev-era Soviet Union
welcomes intrusive on-site inspections as an
adjunct to national technical means of in-
spection, a position that was firmly rejected
by the USSR during the 1960's.

The ACDA response omits the primary rea-
son why the United States pursued a fissile
cutoff in the period 1964-1968: it was offered
as an inducement to non-nuclear weapon
states to join the nonproliferation treaty.
According to George Bunn, ACDA's General
Counsel during the Kennedy and Johnson
Administrations, ‘‘a major effort was made
to find new ways to inhibit the spread of nu-
clear weapons. As a complement to his pro-
posal for a nonproliferation agreement,
President Johnson urged the Geneva disar-
mament conference to seek ‘a verified agree-
ment to halt all production of fissionable
materials for weapons use.''"!

ACDA’'s contention that the alleged dif-
ficulties of verifying a laster isotope separa-
tion (LIS) plant were understood by official
proponents of the cutoff way back in the
1960's is open to guestion on two grounds:
first, the scientific feasibility for the LIS
process was not even demonstrated until 1971
(at the AVCO corporation) and, second, it's
production scale application for both com-
mercial and military purposes is still under
development today, almost 20 years later.
Neither side has any operational experience
monitoring such plants, but the United

'Bunn continues, '“To that [Geneva] conference,
from 1964 to 1968, the years we advocated and nego-
tiated the NPT, we submitted working papers, tech-
nical briefings and many statements on how the pro-
duction cutoff for nuclear explosives would be veri-
fied." Prepared Statement of George Bunn before
the House Foreign Affairs Subcommittee on Arms
Control, International Security, and Sclence, June
20, 1989.
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States routinely monitors the USSR's high
power laser research programs and has iden-
tified the facilities where it believes this
work is conducted. On-site inspections could
obviously provide additional data.

It should be noted that while ACDA ex-
presses repeated concern about the detect-
ability of a hypothetical Soviet LIS plant—
the USSR does not have a production scale
LIS demonstration program, as does the
United States—it fails to note that the U.S.
Department of Energy has been the chief
promoter of this new, supposedly evasion-
prone technology.

Finally, under the proposed legislation, the
President is provided with the option of cer-
tifying that the United States government is
‘“unable to determine that . . . isotope sepa-
ration plants dedicated to the production of
plutonium for weapons purposes have ceased
operation.” Should ACDA's vague reserva-
tions subsequently prove to have an analyt-
ical and substantive foundation, the Presi-
dent is free to invoke this provision.

Q3. Isn't this just a partisan issue, with the
Republicans trying to kill a Democratic ini-
tiative?

A. In fact, a fissile material cutoff was
first proposed by President Eisenhower. The
proposal was not pursued by the U.S. after
1973. When an attempt was made to resusci-
tate the proposal in 1978, President Carter
ordered a thorough review of the cutoff. He
concluded that his administration would not
propose a cutoff, nor would it support a cut-
off attempt proposed by others.

ACDA Question 3. Isn't this just a partisan
issue, with the Republicans trying to kill a
Democratic initiative?

Response. Well, let the reader be the judge.
A letter dated May 1, 1989 from the ranking
Republican members of the House Armed
Services, Foreign Affairs, Intelligence, and
Defense Appropriation committees, urged
Republican members not to cosponsor ‘‘oner-
ous arms control legislation' offered by
Democrats, including an alleged measure *‘to
curtail U.8. plutonium and tritium produc-
tion.” Fortunately, ten House Republicans
have ignored this advice and become cospon-
sors of the bill. In reality, the International
Plutonium Control Act does not ‘‘curtail”
current U.S. plutonium production because
there is no such production at the present
time, and none is anticipated until 1996 at
the earliest. And the bill does not affect, and
indeed specifically excludes, present and fu-
ture facilities dedicated to tritium produc-
tion.

ACDA's reference to the handling of the
fissile cutoff proposal in the Carter Adminis-
tration is misleading. President Carter and
some of his top arms control advisers favored
a cutoff, but they faced the same kind of in-
ternal government opposition now being of-
fered by ACDA and thus opted to defer the
cutoff in order to gain a government wide
consensus on SALT II. Nevertheless, the
United States voted for a United Nations res-
olution offered by Canada favoring a cutoff
in November 1980.

Q4. Does the USSR support the idea of a
fissile materials production cutoff?

A. The USSR has indicated support for ne-
gotiations toward a cutoff. Some suspect
that the USSR would prolong negotiations in
hopes that the Congress would decline to
fund the rebuilding of U.S. production facili-
ties. Meanwhile, the Soviets would continue
their own production unabated. Others say
that the USSR could easily afford to cutoff
fissile materials production for weapons be-
cause it would continue to have such capa-
bility in its civil nuclear sector. This would
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be to Soviet advantage because the U.S.
would need to develop the technology and re-
celve congressional approval for producing
plutonium for military use in civilian nu-
clear power facilities.

ACDA Question 4. Does the USSR support
ttflgidea of a fissile materials production cut-
oLty

Response. On April 7, General Secretary
Gorbachev announced during a visit to Lon-
don that the USSR had ceased production of
highly-enriched uranium for weapons and
was in the process of shutting down three
plutonium production reactors ‘‘without
commissioning new units to replace them."
Gorbachev stated that these steps were “‘yet
another major step toward the complete ces-
sation of production of fissionable materials
for use in weapons.”

According to Soviet Deputy Foreign Min-
ister Victor Karpov, when Secretary of State
Baker visited Moscow in May, he received a
proposal from Gorbachev to begin negotia-
tions on a fissile material production cutoff.

ACDA’s answer to this question is filled
with anonymous third-party testimony and
tinged with a kind of free-floating paranoia
(e.g., ‘‘some suspect that the USSR would
prolong;" ‘‘others say that the USSR could
eagily afford”). Who are the anonymous au-
thorities making these speculative asser-
tions, and where is the evidence to support
them? It is certainly not in ACDA's brief.

ACDA’'s brief insinuates that the USSR
would prolong the negotiations undertaken
pursuant to the International Plutonium
Control Act with the intent of undermining
the will of the Congress to build new produc-
tion facilities. “Meanwhile,”” we are told,
“the Soviets would continue their own pro-
duction unabated.”” This is complete non-
sense. ACDA clearly has not even read the
bill, or does not understand what it has read.
The whole thrust of the bill is to highlight a
halt in current Soviet plutonium production
operations as an essential precondition for
entering into bilateral negotiations! In addi-
tion:

The bill would require a mutual and veri-
fied shutdown of all dedicated plutonium
production reactors, chemical separation fa-
cilities, and isotope separation plants prior
to the effective date of the funding restric-
tion.

The legislation directly constrains only
the operation of these facilities—not their
design or construction, as ACDA wrongly im-
plies.

The opportunity is specifically reserved for
the President to certify that the potential
uncertainty in verifying the shutdown of fa-
cilities dedicated to military production is
unacceptable, thereby terminating the fund-
ing restriction.

The President is also allowed the oppor-
tunity to certify that the Soviet Union is re-
fusing to negotiate in “‘good faith," likewise
terminating the funding restriction.

With all these redundant protection meas-
ures built into the bill, one wonders if any
measures could be devised that would calm
ACDA’s rampant fear of being snookered by
smart Soviet negotiators.

ACDA’'s unsourced contention that *“‘the
USSR could easily afford to cut off missile
materials production for weapons because it
would continue to have such capability in its
civil sector’ is highly speculative and mis-
leading. The comparison is made between ac-
tual production for weapons in the military
sector—which ACDA says the USSR could
easily give up—and a Soviet capability to as-
sume this military role in the civil sector,
which is supposedly unmatched by the Unit-
ed States.
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The fact is that under a cutoff agreement,
both the U.S. and the USSR could maintain
an inherent capability for production in both
dedicated military facilities and in the civil
sector. An agreement to cutoff production of
plutonium and highly-enriched uranium for
weapons would not constrain the ability of
either side to maintain reactor capacity
dedicated to tritium production that could
be quickly shifted to plutonium production.

Moreover, the Atomic Energy Act provides
that “‘whenever the Congress declares that a
state of war or national emergency exists,"
the President is authorized to operate civil
nuclear facilities for military purposes.?2 We
leave it to ACDA to explain why it considers
the statutory requirement for such a Con-
gressional declaration to be a “Soviet advan-
tage.” In this connection, it should be noted
that the U.S. has a far larger installed base
of civil nuclear power reactors than does the
Soviet Union, with an inherently greater po-
tential for weapons-grade plutonium produc-
tion.

ACDA is simply wrong in stating that fur-
ther technology development is required to
produce plutonium in U.S. civil reactors.
Plutonium is obviously produced in such re-
actors all the time. To produce weapons-
grade plutonium, the irradiation time of the
fuel in the reactor would be drastically re-
duced. Maintaining a contingency to reproc-
ess this fuel would require construction of a
new head-end facility at an existing reproc-
essing plant.

Q5. Does the USSR advocate ending the re-
cycle of fissile materials from decommis-
sioned weapons?

A. Yes, Soviet representatives have pro-
posed this. If the USSR could successfully
end recycling of materials from weapons and
keep U.S. production facilities from being re-
built, it would freeze an advantage in Soviet
fissile materials stockpile, production capa-
bilities, and weapons modernization.

ACDA Question 5: Does the USSR advocate
ending the recycle of fissile materials from
decommissioned weapons?

Response: If “Soviet representatives” have
indeed proposed this, why not provide the
reference and the context? In fact, this idea
has been most vigorously promoted by inde-
pendent U.S. scientists associated with the
Federation of American Scientists. These ex-
perts have correctly noted that from the
technical point of view, all the talk of ‘“‘real
reductions™ in nuclear weapons will not
amount to much if both sides are permitted
to retain the nuclear warheads from disman-
tled systems and recycle the fissile material
into new weapons. During the debate over
the INF Treaty, the most prominent critic of
allowing this recycling of warheads to con-
tinue was not the Soviet negotiating team
but North Carolina Senator Jesse Helms!

Physicists Frank von Hippel of Princeton
and Wolfgang Panofsky of Stanford have
noted that if such genuine warhead reduc-
tions are desired in the future, a cutoff in
fissile material production for weapons is an
important prerequisite for high-confidence
verification.

The rest of ACDA's response to this ques-
tion is a melange of buzz-words and paranoia
that is totally devoid of analytical content.

28ec. 108. War or National Emergency.—When-
ever the Congress declares that a state of war or na-
tional emergency exists, the [Atomic Energy] Com-
mission is authorized to suspend any licenses grant-
ed under this Act If in its judgement such action is
necessary to the common defense and
security . . . [and] to order the recapture of any
special nuclear material or to order the operation of
any [licensed] facility" (42 U.8.C. sec 2138)
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No one—save for ACDA—has ever suggested
allowing the USSR the authority to “keep
U.8. production facilities from being re-
built.”” And as for “‘freezing" an advantage in
Soviet fissile materials stockpiles, ACDA’s
own prescription for avoiding controls in
this area would allow the current Soviet
“advantage’” to increase by some tens of
thousands of kilograms of plutonium.

Q6. Both the U.S. and the USSR have large
quantities of fissile materials for weapons.
Why do we need more?

A. In the short term, the U.S. needs more
fissile materials for its modernization pro-
gram. As with any weapon system upgrade
program, the existing weapons must remain
for national security interests until the new
ones are available for use. If the U.S. were
going to build a new fleet of tanks, it would
not cannibalize old tanks for parts until they
were no longer needed for security. The same
principle applies to our nuclear weapons.

In the long term, the U.S. may or may not
need more fissile materials. But, the U.S.
should have the capability to make fissile
material should it be needed. The U.S.
should never get into a position whereby the
USSR has the capability to produce pluto-
nium and enriched uranium for weapons and
the U.S. does not.

ACDA Question 6: Both the U.S. and the
USSR have large quantities of fissile mate-
rials for weapons. Why do we need more?

Response: The short answer is, we don’t.
Both countries could cease production of
fissile materials for weapons tomorrow and
be guaranteed of huge, enduring stockpiles of
nuclear explosive materials. ACDA’'s re-
sponse is misleading, and blurs the distinc-
tion between future requirements for pluto-
nium and highly-enriched uranium.

In the short-term, the U.S. does not re-
quire more plutonium for weapons produc-
tion beyond that available from retirements
and scrap recovery. The Department of En-
ergy has testified that additional plutonium
is not required for weapons in this decade,
and that the output of the planned Special
Isotope Separation Plant for plutonium
would be used to fill a “plutonium reserve'
requirement that has never been met over
the entire course of the nuclear arms race.
Why should *‘national seeurity" suddenly re-
quire that we fill this reserve now, just as we
are entering an era of nuclear reductions
that will create a plutonium surplus.

Moreover, according to Evgeny Mikerin,
the Soviet official in charge of nuclear mate-
rials production, the USSR is continuing to
produce plutonium even while the total num-
ber of weapons declines because plutonium
use per weapon is increasing in the newer
more compact generation of Soviet weap-
onry. Why ACDA desires to facilitate the
process of Soviet weapons modernization by
allowing the Soviets unlimited quantities of
plutonium is something of a mystery.

Likewise, the ““need” for additional highly-
enriched uranium (HEU) is premised on re-
plenishing a reserve stockpile of HEU metal
that has been drawn down by requirements
for domestic and foreign research reactor
fuel. The actual ‘‘need” for future use in
weapons depends on several factors: the rate
of retirement of older weapons, particularly
obsolete W-33 artillery shells which contain
large amounts of HEU; the implementation
of START reductions; and the justification
for “‘high-yield" options for certain weapons
by replacing depleted uranium components
with HEU. In the latter case, U.S. security
hardly hinges on whether its strategic mis-
sile warheads have yields of 300, 450, or 600
kilotons. These who continue to maintain
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that such differences matter are afflicted
with the same nuclear warfighting fantasies
that so alarmed the American and European
publics during the early years of the Reagan
administration, Congress and the country
have moved beyond such mechanistic, dehu-
manized models of deterrence. Apparently,
ACDA has not.

Finally, contrary to ACDA's implication,
no one advocating a cutoff in military pro-
duction has suggested that the U.8. should
get itself into a position “whereby the USSR
has the capability to produce plutonium and
enriched uranium for weapons and the U.S.
does not (emphasis added).” In fact, with re-
spect to plutonium, that is already the case
today, courtesy of the Reagan Administra-
tion's mismanaged nuclear weapons buildup
of the 1980. An immediate plutonium produc-
tion cutoff for weapons would prevent the
Soviet Union from capitalizing on this asym-
metry. In the case of uranium enrichment,
U.8. capacity is almost double that of the
USSR.

Q7. If there were a cutoff of fissile mate-
rials production today, wouldn't it benefit
the US?

A. Absolutely not. A cutoff today would
freeze a Soviet advantage, not only in the
materials in stockpile, but in production ca-
pability. Let's take plutonium production
for weapons as an example, U.S. facilities are
old and have been shut down to correct envi-
ronmental problems. Even after recently an-
nounced planned shutdowns, the Soviet
Union will have at least ten operating nu-
clear materials production reactors capable
of producing either plutonium or tritium.
And, even if they were to close these, they
would still have plutonium production facili-
ties on-line as part of their breeder reactor
program. Although these latter facilities are
part of their civil nuclear program, they
could be used for weapons purposes if the So-
viets chose to do so. The U.S. has no breeder
reactor program.

ACDA Question T: If there were & cutoff of
fissile materials production [for weapons]
today, wouldn't it benefit the US?

Response: Ironically, ACDA’'s answer to
this question raises most of the points that
support the case for a production cutoff. Why
does ACDA cite the large current Soviet ad-
vantage in plutonium production capability
as an argument against negotiating a shut-
down of Soviet military production reactors
and reprocessing plants to continue in oper-
ation. Imagine if this same logic had been
applied to the Soviet advantage in INF weap-
ons in Europe or to their current advantage
in armored ground forces. We would never
have reached an INF Treaty or begun the Vi-
enna negotiations on conventional force re-
ductions.

As for the potential Soviet use of their
civil nuclear facilities, ACDA knows quite
well that as part of any fissile material pro-
duction cutoff, these facilities could be made
subject to IAEA or bilateral inspections that
would assure their day-to-day use for civil
purposes. Why the deliberate attempt to mis-
lead?

Q8. Then the Soviet civil nuclear power in-
dustry could be used to produce nuclear
weapons materials?

A. Absolutely. Unlike the US, the USSR
has a breeder reactor program. The breeder
reactor is designed to produce more pluto-
nium than it uses, Furthermore, the pro-
gram has an operational reprocessing facil-
ity to separate the plutonium. These facili-
ties and materials could be redirected on
short notice to weapons purposes. An equiva-
lent capability would take years to develop
in the US.
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In addition to their breeder program, the
USSR has at least sixteen RBMK-type power
reactors. They differ from U.S. reactors in
that they can be refueled on-line. This means
that they can readily be used to produce
weapon-usable plutonium. To use U.S. reac-
tors in such & manner would require not only
substantial time, technical effort, and
money, but also a major policy change. Un-
like the USSR, the U.8. separates its civil
and weapons programs by law and policy.

ACDA Question 8: Then the Soviet civil nu-
clear power industry could be used to
produce nuclear weapons materials?

Response: Yes, of course it could, but not
while operating under international safe-
guards or bilateral inspections. And why
focus just on the “‘breakout™ potential of the
Soviet civil nuclear industry. The U.8. civil
nuclear power industry has an even larger
plutonium production potential.

ACDA’'s one-sided focus on the Soviet
breeder program is likewise misleading. The
United States has an extensive research and
development base in breeder reactor tech-
nology, including two operating fast reac-
tors—the Experimental Breeder Reactor II,
and the Fast Flux Test Facility—and a Zero
Power Plutonium Reactor. The plutonium
associated with these reactors amounts to
seven metric tons.

The fact is, however, that in the event of
the unlikely breakout scenario feared by
ACDA, the Soviet breeder reactors would not
offer any special advantages in producing
weapon-grade plutonium over restart of ex-
isting Soviet production reactors. The de-
pleted uranium *“‘blankets’ of the three So-
viet breeders could be used to produce an es-
timated 0.5 to 1.0 metric tons of weapon-
grade plutonium per year. By comparison,
one U.S. production reactor produces about
0.5 metric tons per year.

The USSR has three operating breeders—
the BOR-60, the BN-350, and the BN-600. Only
the BOR-60 runs on plutonium fuel. A small
number of experimental mixed plutonium/
uranium fuel elements have been used in the
BN-350, but the BN-600 uses medium-en-
riched uranium fuel and is constrained by
safety concerns to operation at half power.?
Plans to build several BN-800 breeders are at
a standstill, because these reactors are fore-
cast to produce electricity that is at least 2.5
times more expensive than that generated by
conventional Soviet power reactors.

ACDA also fails to mention—or perhaps is
unaware—that plutonium contained in the
highly irradiated fuel elements used in the
core of a breeder is much more difficult to
separate than the plutonium contained in
the blanket. The USSR has an experimental
facility at Dimitrovgrad for reprocessing
fuel from the small BOR-60 breeder reactor,
and to date has not conducted large scale re-
processing of breeder plutonium fuel ele-
ments.

ACDA's observations on the REMK reac-
tors are completely in error. The fact that
these reactors are refueled “on line" does
not mean that ‘‘they can readily be used to
produce weapon-usable plutonium.” The
RBMK was designed to produce electricity:
production of weapon-grade plutonium in
low-burnup fuel would severely affect its ec-
onomics and operational performance. In
normal operation the reactor operates at ten
times the fuel burnup required to produce
weapon-grade plutonium. Even with high
burnup fuel, the RBMK refueling machine is

3Interview with Soviet breeder reactor safety ex-
pert Dr. Boris Litvinev of the Kurchatov Institute,
Moscow, July 5, 1989.
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running close to its capacity of 6 fuel ele-
ments per day. Production of weapon-grade
plutonium would require the fuel to be
moved in and out of the reactor significantly
faster than the maximum rate attained by
the current refueling machines.

The RBMK reactors therefore could not be
operated continuously to produce weapon-
grade plutonium without major changes, in-
cluding installation of much faster or addi-
tional refueling machines. Even if these
modifications proved feasible, which is by no
means certain, such rapid refueling would
create additional operational and safety
problems that would seriously interfere with
the intended function of electricity genera-
tion. It must be noted that this requirement
for modification removes any special advan-
tages accruing to the Soviet Union from the
RBMK's on-line refueling capability.

Even more disturbing is that while ACDA
officials have been apprised of the above
analysis, they continue without a shred of
contrary evidence to cite the RMBK as con-
ferring unique advantages over U.S. batch-
refueled civilian power reactors for weapon-
grade plutonium production.

It should be noted that even the USSR’s
dedicated graphite moderated plutonium
production reactors—the design antecedents
of the RBMK—are also batch-refueled, re-
quiring frequent shutdowns to withdraw the
irradiated fuel elements.t

Q9. Why do we not worry about Japanese
or German breeder reactor programs then?

A. Japan and the Federal Republic of Ger-
many are neither adversaries of the U.S. nor
nuclear weapons states; the USSR is both.
Additionally, Japan and the FRG have
signed the Nuclear Nonproliferation Treaty
and have given credible assurances including
coverage with fullscope safeguards that their
nuclear programs are for civil purposes only.
Obviously, we do not need to worry as much
about them as we do the threat from a na-
tion that has thousands of warheads targeted
against the US.

ACDA Question 90 Why do we not worry
about Japanese or German breeder reactor
programs then?

Response: On the contrary, the rest of the
U.S. government (if not the current ACDA)
has worried a great deal about Japanese and
German civil plutonium programs, and how
these programs might be safeguarded to as-
sure that their is no misuse or proliferation
of the materials and technology involved in
these programs. In its response, ACDA in-
verts the usual nonproliferation standard,
which holds that diversions of small quan-
tities of fissile materials are much more sig-
nificant in non-weapons states than in a nu-
clear weapons state such as the USSR, pre-
cisely because the USSR does indeed already
have ‘“‘thousands of nuclear warheads tar-
geted against the US." Diversions of small
quantities of fissile materials from the civil
to the military sector in the U.S. or the So-
viet Union would have absolutely no bearing
on the military-strategic relationship be-
tween the two countries.

Q10. Isn't the Soviet breeder program too
small to worry about?

A. The USSR has one of the largest breeder
reactor programs in the world. Right now it
has two operating reactors and more
planned. Together, the three can produce
plutonium equivalent to the capacity of one
dedicated plutonium production reactor.
And, as part of the breeder program, the So-

4Information supplied to Congressional delegation
during visit to Chelyabinsk 40 plutonium production
site, July 7-8, 1989,
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viets have a reprocessing facility which
could be directed to weapons purposes.

ACDA Question 10: Isn’t the Soviet breeder
program too small to worry about?

Response: The real issue is not the size of
the Soviet breeder program, but whether it
is possible to implement international safe-
guards or bilateral inspections that provide
adequate assurance that the nuclear mate-
rials and facilities involved in this program
are not being used for military purposes. As
noted above, this should be easier to accom-
plish in the USSR than in non-weapons
states, simply because the threshold for
monitoring militarily significant gquantities
of material is much higher than in non-weap-
ons states. For example, 400 kilograms of
plutonium (enough for the cores of about 100
modern nuclear weapons) revealed to be
misging from a eivil stockpile is 50 times the
current international monitoring standard of
8 kilograms, but still less than 0.05 of cur-
rent U.S. and Soviet stockpiles of plutonium.

The Soviet breeder program is far smaller
than originally planned, and like breeder
programs worldwide, has turned out to be
uneconomical. Thus the prospects for its fu-
ture growth are hazy, at best. The best insur-
ance against the future military application
of the Soviet breeder program lies in obtain-
ing a binding international agreement en-
forcing a clear separation between Soviet
civil and weapons programs, i.e. a cutoff of
fissile material production for weapons pur-
poses.

Unfortunately, ACDA appears far more in-
terested in using the Soviet breeder program
as an excuse for continued U.S. fissile mate-
rials production for weapons than it does in
assuring the civil applications of this pro-
gram in the future.

Ql1. Wouldn't on-site verification assure
that the Soviets would not use their breeder
program for weapons purposes?

A. Because of the number of Soviet facili-
ties included, inspection and verification of
all plutonium production facilities would be
a difficult and expensive project. That said, a
real concern is not just how they use the
output of their reactors day to day, but also
in a “breakout’ scenario the USSR has plu-
tonium production facilities in its civilian
sector; the U.S. does not. The Soviets have a
plutonium stockpile for their civil reactors;
the U.S. does not. What if the USSR decides
to break any agreement we might reach on a
cutoff, sends inspectors home, and dedicates
the facilities and stockpile to weapons pur-
poses? It would take years for the U.S. to
match either the Soviet production capabil-
ity or stockpile.

ACDA Question 11. Wouldn't on-site ver-
ification assure that the Soviet would not
use their breeder program for weapons pur-
poses?

Response: The ACDA brief fails to answer
directly its own question. In fact, the num-
ber of facilities assoclated with the Soviet
civil plutonium program is not large: 3 oper-
ating breeders, one of which is a small re-
search reactor; an experimental breeder fuel
reprocessing plant; a small plutonium fuel-
fabrication plant; and a conventional reactor
fuel reprocessing plant with an estimated av-
erage annual capacity of 250 metric tons of
power reactor fuel per year.?

Although ACDA implicitly concedes that
safeguards on these facilities would be effec-

5Calculated based on information supplied by
Evgeny Mikerin, chief of manufacture and tech-
nology for the Ministry of Atomic Energy and Indus-
try, that the Soviet civil reprocessing plant at
Chelyabinsk-40 in the Urals has separated “‘about 20
metric tons' of plutonium since its startup in 1978.



28632

tive against day-to-day diversions of signifi-
cant quantities of material, it once again re-
verts to the spectre of a unilateral Soviet
“breakout’ capability. Far from enhancing
Soviet breakout potential, a fissile material
cutoff inspection regime would provide the
United States with additional warning time
when and if the Soviet Union expelled in-
spectors at the civil facilities in order to
turn them to weapons purposes.

The ACDA estimate that it would take the
U.8. “‘years” to match the Soviet civil pluto-
nium production capability or stockpile in
the event of a breakout is completely un-
documented, but, more importantly, it is
strategically irrelevant. In fact ACDA under-
mines its emphasis on the importance of the
asymmetry in civil plutonium capabilities
by noting, in response to guestion 13, that
the United States does not need to match
Soviet military plutonium production capa-
bility. However, since this is supposedly
what the debate is all about, why then is it
suddenly important to match Soviet civil
plutonium capability. In reality, as long as
the United States can field a survivable nu-
clear deterrent, it hardly matters from a
military perspective how much plutonium
the Soviets have accumulated in their civil
and military programs.

In the unlikely event of Soviet breakout,
perhaps the least effective measure to hedge
against such an eventuality would be the re-
vival of the failed U.8. commercial breeder
reactor program.

Excess plutonium stockpiles are useless
without excess on-line capacity to produce
additional warheads and delivery systems. Is
ACDA suggesting that the United States also
needs to maintain access surge capacity in
our nuclear warhead, missile, and bomber
production plants to respond to the imagined
Soviet “breakout?"

The 18 months to two years that would be
needed to restart plutonium production cor-
respond to the minimum time needed to
produce a significant quantity of additional
delivery vehicles, and thus a Soviet advan-
tage in materials alone would be incon-
sequential.

The major task in the event of a Soviet
plutonium ‘‘breakout’ would be the imple-
mentation of measures to assure the future
survivability of U.8. nuclear deterrent forces
in the face of a larger threat. Such measures
as redeploying the SBM force on a larger
number of smaller submarines, deploying ad-
ditional counter-ASW devices, dispersing and
raising the alert status of the bomber/cruise
missile force, further improvements in warn-
ing and communications, and redeploying
MIRVed missile warheads on additional sin-
gle-warhead mobile ICBMs would all con-
stitute more meaningful responses than
cranking out more plutonium. Presumably,
U.8. nuclear forces already are designed in
such a way as to be reasonably resilient to
such ‘“‘excursions’’ in the threat, making
ACDA’'s preoccupation with Soviet pluto-
nium “‘breakout’ an even more arcane exer-
cise than it seems at first glance.

One byproduct of the START agreement
will be an increase in U.S. reserves of weap-
on-grade plutonium available for responding
to a Soviet breakout.

Q12. Are there really savings to be gained
under the proposed legislation?

A. If we fail to maintain the capability to
respond to a Soviet threat and allow our pro-
duction capacity to wither away, there could
be some savings. If, however, we maintain
the necessary capability to produce for na-
tional security requirements—including new
and/or refurbished facilities, there would be

CONGRESSIONAL RECORD—SENATE

no significant savings. In any event, the ver-
ification provisions to inspect existing So-
viet and U.S. facilities are estimated to be at
least $100 million per year.

Question 12. Are there really savings to be
gained under the proposed legislation?

Response: Under the cutoff, savings from
discontinued operations for weapons pur-
poses at enrichment plants, military produc-
tion reactors, conversion facilities, fuel fab-
rication plants, reprocessing plants, and high
level waste treatment facilities would
amount to at least $56 billion over the next
twenty years. A cutoff could have the indi-
rect political effect of diminishing, but by no
means eliminating, planned capital expendi-
tures worth at least $6 billion on new plant
and equipment to hedge against a breakdown
of the agreement, The scale of capital invest-
ment achievable under a cutoff would not be
dictated by the terms of the agreement. The
United States would be free to invest as
much or a little as the political process de-
cided is justified to deter and protect against
ACDA’'s cherished breakout scenario. Given
that maintaining a capability for rapid pro-
duction of vast quantities of weapons pluto-
nium is not the most rational response to
large numbers of additional Soviet warheads,
one may be justified in supposing that there
would be additional capital savings under a
cutoff as well.

As for the costs of verification, one may
note that even when relying on ACDA's in-
flated cost estimate, the savings from re-
duced operating expenses over the next twen-
ty years would pay for the U.S. share of the
verification costs for at least 100 years.

Q13. Does this mean that the U.S. must
match the SBoviet capability, i.e., 10-12 pro-
duction reactors?

A. No. Due to the U.S. technology lead, we
do not need vast quantities of new material.
We must, however, have the capability to re-
spond to the identified national security
needs and to preserve flexibility to respond
to changing world conditions in the future.
While our need is much smaller, there still
exists a requirement for some production ca-
pacity.

Question 13: Does this mean that the U.S.
must match the Soviet capability, i.e., 10-12
production reactors?

Response: In answer to this question,
ACDA suddenly reverses itself and suggests
that the disparity between U.S. and Soviet
production capabilities is unimportant.
ACDA then proceeds to state a proposition
that is entirely consistent with negotiation
of a fissile material production cutoff for
weapons, namely, that the United States
should maintain “some production capacity"
to ‘‘preserve flexibility to respond to chang-
ing world conditions in the future."” This
would certainly be the case under the agree-
ment outlined in the International Pluto-
nium Control Act.

[From Newsweek, Oct. 28, 1991]
UPPING THE NUCLEAR ANTE

Now that Mikhail Gorbachev has matched
George Bush’'s offer of deep tactical nuclear
weapons cuts, NEWSWEEK has learned that
Bush is preparing another dramatic proposal
to reduce the nuclear arsenals. In the coming
weeks, senior administration officials say,
the president will call for a permanent ban
on the manufacture of nuclear fissionable
material, namely highly enriched uranium
and plutonium used in the production of
atomic weapons. Top White House aides are
also debating recommendations for new limi-
tations on nuclear testing, the sources say.

Bush's proposals would save the United
States billions of dollars by allowing the
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closing of several aging and unsafe nuclear
plants, already facing a massive and costly
cleanup. It would help Gorbachev by ena-
bling Moscow to shut down a number of even
more unsafe weapons-oriented nuclear
plants. No date has been set for the an-
nouncement, but administration officials ex-
pect Bush will offer the proposals before he
meets Gorbachev in Madrid on Oct. 29, a day
before the opening of the Mideast peace con-
ference.

[From the Washington Post, Oct. 25, 1991]
SOVIET PROPOSALS DIVIDE BUSH'S AIDES—

CHENEY AND SCOWCROFT REPORTED AT ODDS

ON RESPONSE TO ARMS OFFERS

(By R. Jeffrey Smith)

A rift has developed between Defense Sec-
retary Richard B. Cheney and White House
national security adviser Brent Scowcroft
over how receptive the United States should
be to several arms proposals made on Oct. 5
by Soviet President Mikhail Gorbachev, U.S.
officials said yesterday.

In recent days the two officials have indi-
cated that they differ over how far and how
quickly the administration should move to-
ward embracing new arms limitations be-
yond the broad unilateral measures an-
nounced by President Bush on Sept. 27, the
officials said.

The dispute became evident late last week
when Cheney blocked release of a draft
White House announcement that would have
accepted a Soviet proposal to declare an end
to production of fissile material for nuclear
weapons, the officials said.

The two policymakers also differ on wheth-
er to pursue Gorbachev's request for joint
limitations on underground nuclear tests
and for a U.S, declaration that nuclear arms
will be used only in retaliation for nuclear
attack. Scoweroft is willing to negotiate on
both, while Cheney and other senior adminis-
tration officials say the United States can-
not compromise on either issue.

The rift in the administration comes as
U.S. and Soviet leaders have ordered unprec-
edented arms limitations to mark the close
of the Cold War and reduce the risk of future
conflict. Gorbachev’s proposals, to which
Bush has not yet responded, were a response
to Bush's initiative that lowered the readi-
ness of some strategic weapons and elimi-
nated or withdrew U.8. tactical nuclear
weapons around the world.

U.S. officials said they expect Gorbachev
to press Bush on the arms proposals during
their meeting in Madrid on Tuesday, shortly
before the two men open a landmark Middle
East peace conference. But no administra-
tion meetings are scheduled to develop a
U.S. consensus beforehand, the officials said.

“There will be no new U.8. [arms control]
proposal at the summit,” a senior defense of-
ficial predicted yesterday.

The fissile materials that would be af-
fected by the Soviet plan are plutonium and
highly enriched uranium, long-lived radio-
active elements that sustain the chain reac-
tion of a nuclear weapon's explosion. Neither
materials has been produced for years by the
United States, which routinely harvests the
materials from retired warheads for reuse in
newer weapons.

By contrast, the Soviet Union is believed
by independent U.S. experts to be continuing
production of fissile material for its nuclear
weapons. Production of tritium, a vital gas
used to boost a weapon's explosive force,
would not be affected by the Soviet plan.

In working to block the White House an-
nouncement, Cheney, who at the time was
traveling on official business in Italy, com-
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plained that he had not been fully consulted
about it—an assertion that Scowcroft is said
to consider unwarranted. Cheney is said to
believe that a pledge not to resume produc-
tion of fissile materials requires further
study and could unduly constrain U.S. op-
tions for developing new nuclear weapons.

Scowcroft maintains that mutual U.8. and
Soviet declarations to cease production
would have no adverse impact on U.8, secu-
rity and would only reflect what budgetary
and political pressures in both countries are
requiring anyway, officials said.

A senior Department of Energy official,
speaking on condition that he not be named,
said his department supported this view.
“From the DOE perspective, we're not going
to be in the plutonium business at all,” the
official said, citing an abundance of stock-
piled plutonium already available and plans
to recover additional plutonium from weap-
ons slated for elimination under the Bush
initiatives.

“We also don’'t need any more high-en-
riched uranium,” either for nuclear weapons
or to fuel nuclear reactors that drive naval
ships and submarines, the official added. The
Energy Department is responsible for manu-
facturing nuclear weapons and fissile mate-
rials to meet Defense Department require-
ments.

U.S. arms negotiators had pursued an
international shutdown of fissile material
production plants from 1957 to 1970. At one
point, a U.8. official went so far as to assert
that ‘'‘a disarmament program aimed at
eliminating the threat of nuclear war would
be incomprehensible if . . . states were per-
mitted to continue an unrestrained race by
enlarging their stocks' of such materials.

The Soviet Union long spurned the idea be-
cause it had smaller stocks of such materials
and wanted to catch up, but eventually em-
braced it as a goal for arms negotiations in
1982. By then, the Reagan administration
was in the midst of expanding the U.S. arse-
nal of nuclear weapons and rejected such
constraints.

Environmental and safety hazards forced
the Energy Department to halt plutonium
production at Savannah River, 5.C., in 1988.
One year later, a warming of U.S-Soviet rela-
tions contributed to the department's can-
cellation of plans to build a costly new plu-
tonium production plant.

Scowcroft has been instrumental in get-
ting Bush to make several arms control pro-
posals over Cheney's initial objections, in-
cluding a bid in 1990 to ban mobile, land-
based missiles with multiple warheads.
Scowcroft also pressed for the elimination of
tactical nuclear weapons aboard naval ves-
sels long before it was accepted in September
by Cheney and Bush, officials said.

CASTING A NEW LIGHT ON OLD
ENVIRONMENTAL PROBLEMS

Mr. WIRTH. Mr. President, I want to
take a few minutes this morning to
talk about some startling new informa-
tion about the degree to which human-
kind is assaulting the globe's most im-
portant environmental systems, and
about the implications of these new
findings for the way in which we view
and respond to these trends.

Two days ago, the premier body of
international scientists empanelled
through the Montreal Protocol on
Ozone Depleting Substances, released
their most recent findings related to
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the health of the Earth's protective
ozone layer. The news is not good.

The ozone layer, of course, protects
plants and animals—all living things—
from the sun’s harmful ultraviolet ra-
diation. This veil, 5 to 156 miles above
the Earth, is absolutely essential to
long-term human health, and to the
health of other animals and plants
which we depend on for our survival.
Everyone is familiar with its practical
fanction—in guarding us against the
effects of ultraviolet radiation: skin
cancer, cataracts, and other health and
biological threats.

We have known for some time that
the ozone layer was indeed being de-
stroyed. The dramatic ozone hole dis-
covered in the mid-1980's confirmed sci-
entists worst fears about ozone deple-
tion. The erosion of this solar shield
has been steady and increasingly rapid
in the 1980’'s.

Now, however, the world's best sci-
entists report that the ozone layer is in
far greater trouble than was ever imag-
ined. The problem is getting dramati-
cally worse and we are going to have to
take immediate steps to prevent more
catastrophic harm to this critical at-
mospheric system.

Briefly, the scientific assessment
yielded these results:

First, the scientists found even clear-
er evidence that manmade substances—
such as the chlorofluorocarbons and
halons—are causing the ozone layer to
erode.

It was confirmed once again that
ozone levels are decreasing everywhere
but the low-altitude regions; that is,
ozone is being lost over the mid- and
high-latitude areas of the Northern
Hemisphere, which is of particular rel-
evance to all of our constituents.

Third, scientists have now measured
the lowest ozone level ever over the
Antarctic. And in a dramatic departure
from previous years—when the ozone
hole was a biennial occurrence—the
ozone hole has been detected in each of
the last 3 years. It is getting bigger and
bigger and it is becoming more fre-
quent.

Fourth, downward ozone trends are
occurring in the fall, spring, and sum-
mer. This is most troubling, Mr. Presi-
dent, because during the summer
months in the Northern Hemisphere,
the maximum dose of ultraviolet radi-
ation reaches our citizens as the sun
enters and passes through the solstice.

Fifth, the report found a 3-percent
overall loss of ozone in the Northern
Hemisphere. Furthermore, it is now
clear that we cannot do anything to
prevent a doubling of depletion levels
to between 6-8 percent.

Finally, the scientists confirmed
what policymakers have suspected—we
were exceedingly lucky and wise to
have developed the Montreal Protocol,
and to have strengthened domestic im-
plementation through the Clean Air
Act. If we had not taken those steps,
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the ozone layer would be in even great-
er peril. Nonetheless, let us not sit
back on the heels of these actions. We
must approach these new findings with
the utmost and gravest sense of ur-
gency.

We are fortunate in this institution
to have such leaders as Senator CHAFEE
and Senator GORE, consistently putting
forward sound policy proposals to ad-
dress these alarming trends. And we
need to look to them again, to the res-
olution offered by Senator GORE earlier

this year, which he 'has been
recirculating since Tuesday, for further
guidance.

Mr. President, we should take up and
pass right now Senator GORE's resolu-
tion. I firmly believe that this is one of
the most important things that we
could possibly do in this institution for
the remainder of the year. The implica-
tions of these recent findings are that
shocking. Ozone depletion is no longer
solely a threat to future generations—
we can no longer assume that our chil-
dren and grandchildren can cope with
and answer these challenges.

It is our problem. It is here today.
This is the new reality under which we
now live.

We have altered the delicate balance
that has governed the history of our
planet over the milennia: Human
beings, not Mother Nature, now control
the fate of the global environment. And
we are powerful agents of destruction.
The responsibility conferred on us as a
result of this new reality must guide
our actions for the remainder of this
and the future Congresses in this cen-
tury.

I should add that this scientific panel
has also concluded that the effect of
ozone depletion and chlorofluorocarbon
emissions is one of cooling the planet—
an opposite and omninous view of all
previous thought and a thorough repu-
diation of the administration’s so-
called action program for combating
the more challenging issue of global
warming.

In light of these new findings, in the
face of the new relationship we have
with the Earth, it is time to reexamine
the way we approach these issues.

No longer can we afford to spend
months arguing over whether or not to
respond to the trends. We have no
choice but to respond.

No longer can we assume that we
have the luxury of time to delay our
response. The situation is urgent.

And no longer can we argue about
whether or not the United States
should play a leadership role in ad-
dressing these trends. Without con-
certed leadership from this Nation, the
responses we so urgently need will be
delayed.

Other nations around the globe are
already responding. They are develop-
ing strategies that will lead to major
agreements next June at the United
Nations Conference on Environment
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and Development in Brazil. There are
those who continue to fight these ef-
forts, but they are going to happen, and
we must be engaged. We cannot duck
this. The White House cannot duck
this.

Therefore, Mr. President, let me sug-
gest that we in this country cast new
light on these old environmental prob-
lems. Instead of looking at the eco-
nomic hurdles that we must jump in
order to protect the global environ-
ment, the Congress and the administra-
tion should join together and look for
the economic openings that we can
seize as the nations of the world band
together to protect our planet. Rather
than looking for obstacles, let us look
for opportunities.

For example, let me contrast the re-
sponse of this administration and the
Government of Japan. Where some in
this administration are looking for
ways to prevent international agree-
ments, the Japanese are looking for
ways to take advantage of inter-
national agreements. Those agree-
ments are going to come. Why do we
not look progressively at this rather
than looking at these as threats and
rather than setting up barriers?

Last year, Japan established the Re-
search Institute of Innovative Tech-
nology for the Earth [RITE] to develop
new, more environmentally sound tech-
nology. The Japanese have issued ‘‘New
Earth 21," an incredible vision for the
future and an action program for devel-
oping energy technology for the 2lst
century. The Japanese are not backing
away from global environmental chal-
lenges, they are taking advantage of
them. And recognizing their superior
position to develop these technologies,
they are pushing for meaningful envi-
ronmental agreements.

As an example of what is so clearly
happening, one only has to think about
the announcements in recent days and
weeks from the Japanese auto indus-
try. Last month, Honda introduced its
new lean-burn engine technology that
will increase the efficiency of the
Honda Civic by 20 percent. And in re-
cent days, there have been a slew of an-
nouncements of new 100-mile-per-gal-
lon automobiles that meet all Amer-
ican safety standards.

These trends are summed up in the
philosophy of Honda's chairman: ‘‘We
must focus our attention to reduce
emissions and improve fuel economy
while providing performance character-
istics that improve the overall driving
experience.” Would it not be nice if our
automobile leadership was as progres-
sive as that?

The Japanese clearly recognize the
scientific and public consensus that
has emerged so rapidly around the
world and they are poised to take ad-
vantage of that consensus. It is time
for this great Nation to rise to the
challenge, to roll up our sleeves and
apply our legacy of innovation and
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hard work to address and capitalize on
these new realities.

It is my belief that such an effort
could serve as a cornerstone of an
American economic revival—a new
thrust toward environmentally based
economic growth and away from the
economic lifts provided by the military
buildups of the past. The cold war is
over; a new war is emerging, the war
against a warmer world and climate
change. We are entering a new era,
when the very life support systems of
the planet are at stake. The 21st will be
the century of the environment.

Let me touch on some of the eco-
nomic opportunities we have in this
new era.

In the area of trade, where we are
currently running a $100 billion deficit,
there is an enormous untapped poten-
tial to supply clean energy for the rest
of the world. So we can shift our own
energy approach, use more of our basic
material—nmatural gas, for example—
back out oil, and help our economy
here at home, and put a major effort
into developing alternative technology
which the rest of the world is going to
need as well.

Today, the developing nations ac-
count for 16 percent of global energy
use. In the next 30 years, they will ap-
proach 50 percent of all energy con-
sumption. That growth in the energy
sector can not and will not be based on
the energy technologies we have relied
on. The environment could not survive
that kind of assault.

Several years ago, an industry group
was convened by the Agency for Inter-
national Development to look at en-
ergy opportunities in the developing
world. In the next 15 years, as much as
1 trillion dollars’ worth of energy tech-
nology will be needed and purchased in
the developing nations. Who is going to
provide that technology, Mr. Presi-
dent? Let me suggest that we have
both the capability and the creativity
to seize that opportunity. We are the
world's leader in developing renewable
energy technology—but the Germans
and the Japanese have been marketing
it, reducing our share of the global
marketplace to 30 percent in 1988,
where we controlled 75 percent a dec-
ade earlier. We should win that market
back—that is an enormous oppor-
tunity.

Similarly, we should be rapidly ex-
panding our technology research ef-
forts to develop the environmentally
sound products that will be needed in
the future. Related to the troubling
ozone findings, researchers at the Na-
tional Renewable Energy Lab, formerly
SERI, while woefully underfunded,
have developed a new insulation tech-
nology—compact vacuum insulation—
that could eliminate the need for
chemical cooling in refrigerators,
which is now supplied by CFC's, pre-
cisely the kind of technological inno-
vation which we ought to be consider-
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ing here. We ought to take advantage
of this changing environment world.

Mr. Sununu and company should stop
looking at this as a huge liability for
the United States, and do simply what
the Japanese are doing. Change is com-
ing. The world environment is chang-
ing. Let us change as well.

With $1 million, the researchers at
the National Renewable Energy Lab
have developed a technology which has
enormous promise for industrial and
product applications. Without retool-
ing the refrigerator industry, we can
replace foam insulation, improve inte-
rior space and save energy. And I hope
my colleagues from steel States are lis-
tening—estimates are that initial de-
ployment of this technology could re-
quire 600 million pounds of steel per
year. Therefore, we get double eco-
nomic benefits—the benefits of energy
efficiency and reduced costs of environ-
mental damages, and growth and op-
portunity in the steel industry.

Third, there are job development
strategies closely linked to environ-
mental protection. A recent analysis
estimates that 60 to 80 jobs could be
created for every $1 million we in-
vested in weathering homes across the
Nation—a potential pool of 6 to 7 mil-
lion job years.

Why do we not do that? Why do we
not build up pipelines to carry our own
natural gas up to New England rather
than importing oil from overseas?
There is example after example where
an enlightened policy, a progressive
policy can be very good for the job
market in the United States and can
increase our own energy independence,
and yet we are not doing it.

We continue to hear from the admin-
istration that they want to go down
this tired old path of dependence on oil.
That does not make sense, Mr. Presi-
dent, That is such a myopic, such a
shortsighted point of view.

Similarly, generating electricity
with solar energy employs double the
amount of people as does a traditional
fossil or nuclear energy plant. And
those are jobs that make our economy
more efficient and our trade picture
more bright.

These are, Mr. President, only a few
examples of what can be done if we
look at these issues from a different
angle. We need not retreat from the
enormous and urgent environmental
challenges we face. Indeed, we should
engage them immediately, optimisti-
cally, and fully. I believe there is a
kind of economic Darwinism at play
here—those corporations and those na-
tions that can become most efficient
and can adapt to the new economic and
environmental realities of our times
will be the fittest companies and coun-
tries in the future.

Again, I want to call my colleagues’
attention to the troubling new evi-
dence about grave environmental
threats to our future. Just as impor-
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tantly as those threats, as that evi-
dence is clearer and clearer, so are the
opportunities that we have in respond-
ing to those threats.

We ought to be using our own energy
resources. We ought to be developing
our job market here at home. We ought
to be reversing some of the insane eco-
nomic policies that we are pursuing
now, such as exporting whole logs to
Japan. The Japanese mill them over
there. They process them over there
and send them back to us.

This kind of colonial mentality and
approach has to stop. There are so
many opportunities here, Mr. Presi-
dent. And I think that the recent evi-
dence on the hole in the ozone ought to
give us another wake-up call. We can
change. We must change. The world is
changing. The climate is changing. Let
us hope the United States changes as
well.

The ACTING PRESIDENT pro tem-
pore. The majority leader is recog-
nized.

SCHEDULE

Mr. MITCHELL. Mr. President, as
promised earlier, I have now reviewed
the schedule for the next several days
with the distinguished Republican
leader and other interested Senators
and now announce that there will be no
rollcall votes today. The next rollcall
vote will be on Monday evening, not
prior to 6 p.m.

What I propose the Senate do is the
following: That the amendment relat-
ing to the Griggs standard in law that
was the subject of the compromise
reached last evening be laid down and
debated today and that if a vote on
that amendment is necessary it be
scheduled for Monday evening; that the
subject matter of the application of the
laws, this and other laws, to the Senate
be debated on Monday as well as any
other amendments and that we at-
tempt to complete action on the bill by
Monday evening.

I have asked the distinguished Re-
publican leader to provide us with a
list of any potential Republican
amendments and to have those Sen-
ators present on Monday during the
day to offer their amendments and to
debate them and then proceed as
promptly as possible to dispose of those
on Monday evening.

Now that the logjam has been broken
on this bill, it having been the subject
of our attention for nearly a year and
a half, I hope that we can bring it to a
swift and fair conclusion. And it is at
least my goal to try to achieve that by
Monday night.

So that Senators can prepare their
schedules, they should be aware, there-
fore, that there will be no votes today,
there will be no votes during the day
on Monday, but there will be debate
and amendments offered and there is
the potential of several votes on Mon-
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day evening. There will certainly be at
least one vote. Senators should be
aware there will be at least one vote,
and, if we can move it that far, a vote
on final passage of this bill on Monday
night.

Mr. President, I thank my colleagues
for their cooperation. I thank my col-
league from Hawaii for permitting me
to make this announcement. And I
will, Mr. President, on Monday or
Tuesday, have a further announcement
with respect to the schedule following
disposition of this bill.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Hawaii, Mr.
AKAKA, is permitted to speak for up to
10 minutes.

e —————
ELECTRIC VEHICLE R&D

Mr. AKAKA. Mr. President, I rise to
alert my colleagues to an event that
has not received the proper attention it
deserves.

Today we will achieve an important
milestone in the development of elec-
tric vehicles. The Secretary of Energy
will join representatives from General
Motors, Ford, and Chrysler, to sign a
$260 million, 4-year agreement to de-
velop a new generation of batteries
that can power the electric vehicles of
tomorrow.

This unprecedented collaboration be-
tween the Federal Government and the
big three automakers has been
launched in order to rapidly advance
the commercialization of electric vehi-
cles. As evidence of their commitment
to this technology, the automakers
will match the Federal contribution to
this research initiative on a dollar-for-
dollar basis.

Known as the U.S. Advanced Battery
Consortium, this alliance between the
big three automakers and the Depart-
ment of Energy will develop advanced
batteries that can significantly en-
hance the range and performance of
electric vehicles. A range of up to 150
miles on a single charge, with response
and acceleration characteristics simi-
lar to today’s gas-powered cars, is the
established objective. These new bat-
teries will also meet stringent environ-
mental, safety, and health require-
ments.

Battery development, as well as the
means of charging and servicing bat-
teries, is the single greatest obstacle to
commercialization of electric vehicles.
Just as the development of the internal
combustion engine yielded a century of
gasoline-powered transportation, there
is every expectation that break-
throughs in battery technology will
produce a second generation of emis-
sion-free electric transportation.

Few people realize it, but electric
cars were the vehicle of choice in the
year 1890—the year 1890. A century ago,
less than a quarter of the ‘‘horseless
carriages’ were propelled by internal
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combustion engines. Among those who
preferred the electric car to their noisy
and smelly gasoline-powered competi-
tors was Henry Ford's wife, Clara.

Mr. President, we will soon have the
opportunity to stimulate a resurgence
of electric vehicles. The Senate is
about to consider legislation that will
greatly accelerate the pace of electric
vehicle research, development and
demonstration. I am referring to title
IV of S. 1220, the National Energy Se-
curity Act of 1991.

During markup on the Energy Secu-
rity Act, I was pleased to join with
Senator WALLOP, the ranking member
of our Energy Committee, in offering a
package of electric wvehicle amend-
ments that appear in title IV of the
bill. The agreement signed at the
White House today is precisely the
kind of collaboration anticipated by
the bill we will soon consider.

Title IV of S. 1220 authorizes the Sec-
retary of Energy to enter into coopera-
tive agreements for research and devel-
opment on electric vehicles. The Sec-
retary is also authorized to conduct up
to ten field demonstrations of electric
and electric-hybrid vehicles. The cri-
teria set out in S. 1220 assures that
only manufacturers capable of advanc-
ing to large-scale commercial produc-
tion can participate in the program.

In addition, title IV provides author-
ity to enter into five cooperative
agreements to develop the infrastruc-
ture necessary to support the commer-
cialization of electric and electric-hy-
brid vehicles. Finally, it amends the
acquisition requirements for Federal
fleets to include electric and electric-
hybrid vehicles.

Electric vehicles offer the potential
for significant energy security benefits
by utilizing sources of energy that are
in abundant supply, rather than rely-
ing on dwindling and often expensive
sources of imported oil. The potential
for oil savings is dramatic. If we suc-
ceed in replacing only 1 percent of this
country’s conventionally fueled wvehi-
cles with comparable electric vehicles,
we could achieve a savings of 60,000
barrels of oil per day.

In addition to their energy security
benefits, electric vehicles are one of
the most effective means of reducing
transportation-related atmospheric
pollution. Ninety-six cities and urban
areas in the United States have air pol-
lution levels that exceed national
standards for ozone. A significant
amount of the precursors of ozone
come from gasoline-powered vehicles.
When compared to gasoline vehicles,
electric vehicles can reduce pollutants
by as much as 97 percent.

Last year, California became the first
State to mandate the production and
sale of so-called zero-emission vehicles,
by requiring 2 percent—or almost
40,000—of the new vehicles sold in the
State to meet the mandate. Currently,
only electric vehicles satisfy these re-
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quirements. We need to carry out an
electric vehicle demonstration in the
mid-1990's before vehicle manufactur-
ers are required by California, and per-
haps other States, to manufacture
zero-emission vehicles.

Mr. President, the electric vehicle
legislation contained in 8. 1220 will as-
sist manufacturers and consumers
alike in developing a high quality, reli-
able product that can, and I believe
will, achieve widespread commercial
success.

Mr. President, I yield the floor at
this time.

Mr. LIEBERMAN addressed
Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Connecticut
[Mr. LIEBERMAN].

the

PRIVILEGE OF THE FLOOR

Mr. LIEBERMAN. Mr. President, I
ask unanimous consent that Elaine
Francis, who is a congressional fellow
in my office this year, be allowed privi-
lege of the floor for the remainder of
this day.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The Senator from Connecticut is rec-
ognized.

Mr. LIEBERMAN. I thank the Chair.

(The remarks of Mr. LIEBERMAN per-
taining to the introduction of S. 1875
and 8. 1876 are located in today’s
RECORD under ‘“‘Statements on Intro-
duced Bills and Joint Resolutions.”)

Mr. LIEBERMAN. I thank the Chair.
I yield the floor, and I suggest the ab-
sence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
LIEBERMAN). Without objection, it is so
ordered.

Mr. KENNEDY. Mr. President, are we
in morning business?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. KENNEDY. I ask unanimous con-
sent to speak for such time as I may
use in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

DANFORTH-KENNEDY SUBSTITUTE
CIVIL RIGHTS ACT OF 1991

Mr. KENNEDY. Mr. President, this
Nation’s long struggle to overcome the
historical legacy of discrimination has
been characterized by difficult battles
and by periodic, historic advances.
Today, the U.S. Senate has the oppor-
tunity to take one of those great steps
forward and to advance significantly
the cause of equal opportunity for all
Americans.
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During the past 24 hours, Members of
this body have joined with administra-
tion representatives to craft a civil
rights bill that will restore to all
Americans the ability to enforce their
right to equal job opportunity. In a se-
ries of recent decisions, the Supreme
Court cut back on the ability of em-
ployees successfully to challenge busi-
ness practices which deny them the
right to compete on a level playing
field. Congress has worked for 2 years
to reverse those decisions and remedy
their destructive effect.

The struggle has often been difficult,
but the day has finally come when we
can all join together to enact a fair
civil rights bill, which restores our law
and once again protects our citizens
from the debilitating effects of employ-
ment discrimination.

Like other civil rights efforts before
it, the effort to pass this Civil Rights
Act has not been a Democratic effort
or a Republican effort; it has been a na-
tional effort. Only through bipartisan
cooperation has the United States been
able to enact the landmark civil rights
laws that have given practical meaning
to the fundamental principles of fair-
ness, justice, and equality of oppor-
tunity.

In past Congresses, Republican and
Democratic leaders have put partisan-
ship aside and worked together to
achieve these goals and expand oppor-
tunity for all our citizens. The Civil
Rights Restoration Act, the Fair Hous-
ing Amendments Act, the Americans
With Disabilities Act—these and many
other achievements became law only
because of the dedicated efforts of
Members of both parties.

The Civil Rights Act of 1991 is the
next great step in that tradition. Sen-
ator DANFORTH has worked tirelessly to
develop a compromise which fairly re-
stores the guarantee of equal job op-
portunity for women and minorities.
Under his leadership, Republicans and
Democrats have prepared a consensus
bill that can and should become the
law of the land. Everyone committed
to the Constitution’s great promise of
equal justice for all owes Senator DAN-
FORTH a tremendous debt of gratitude.

The agreement with the administra-
tion represents a significant victory for
civil rights. It will allow us to lay to
rest the divisive quota charge and
focus on positive efforts to heal the
wounds caused by discrimination.

The bill overrules the Supreme
Court’s decigion in Wards Cove Packing
Co. versus Atonio, restoring the right
of employees to challenge practices
which disproportionately exclude
women or minorities from America's
workplaces. One of the Civil Rights
Act’'s fundamental purposes was to
overrule Wards Cove and restore the
law to its status under Griggs versus
Duke Power. The agreement accom-
plishes that goal.

It also confirms statutory authority
for adjudication of disparate impact
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suits under title VII and codifies proc-
esses for litigating such suits, ensuring
that victims of discrimination will not
again have their right to challenge
practices with a disparate impact erod-
ed by the Supreme Court,

Congress has understandably experi-
enced considerable difficulty in its ef-
forts to encapsulate the law under
Griggs as it existed prior to the Wards
Cove decision. Congressional consider-
ation of a wide variety of possible stat-
utory language reflected, not a dis-
agreement over what the standard
should be, but the inherent difficulty
in finding language which would best
accomplish the goal, sought by Con-
gress from the outset of this lengthy
legislative process, of codifying pre-
Wards Cove legal principles.

The Danforth-Kennedy substitute
makes clear that the Civil Rights Act
of 1991 restores Griggs by stating in its
purposes section that it is intended to
codify the concepts of ‘‘business neces-
sity” and ‘“‘job related' enunciated by
the Supreme Court in Griggs, and in
other Supreme Court decisions prior to
Wards Cove. It does not alter pre-Wards
Cove law to favor either plaintiffs or
defendants, but restores the status quo
in Griggs that was disrupted by Ward
Cove itself.

The amendment codifies the proce-
dures for litigating disparate impact
cases. The complaining party must
demonstrate that a particular employ-
ment practice—or, under certain cir-
cumstances, a decisionmaking proc-
ess—causes a disparate impact on the
basis of race, color, religion, sex, or na-
tional origin. When such a showing is
made, the burden then falls to the re-
spondent to demonstrate that the chal-
lenged practice or process is job related
for the position in question and con-
sistent with business necessity. The
substitute makes clear that the re-
spondent bears the burden of proving
business necessity, and that the terms
*‘job related" and ‘‘business necessity"
have the meaning enunciated by the
Supreme Court in Griggs and in other
Supreme Court decisions prior to
Wards Cove.

Even if the respondent proves busi-
ness necessity, the challenged practice
or process is unlawful if the complain-
ing party demonstrates that a different
employment practice with less dispar-
ate impact exists, and the respondent
fails to adopt the alternative employ-
ment practice. The bill restores the law
regarding the demonstration of alter-
native business practices to its status
before June 4, 1989.

Once the employer fails to adopt such
an alternative practice, the employer
cannot escape liability under this
*‘third-prong’’ by adopting the practice
at a later time, such as during the trial
of the disparate impact claim.

In requiring that a complaining
party demonstrate that a respondent
uses an employment practice that
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“‘causes’ a disparate impact, the sub-
stitute does not require a complaining
party to prove that antecedent or un-
derlying causes did not contribute to
the disparate impact. Instead, the com-
plaining party must show that the ap-
plication of the practice or process in
question gave rise to a disparate im-
pact. For example, as the Supreme
Court discussed in McDonnell Douglas
Corp. versus Green, if a complaining
party demonstrates that the applica-
tion of a written examination results
in a disparate impact on blacks, the
plaintiff is not required to demonstrate
that differences in educational back-
grounds or cultural differences did not
causes the difference in performance
between black and white test takers.

The Danforth-Kennedy substitute
permits a plaintiff to challenge a deci-
sionmaking process when the elements
of a respondent’s decisionmaking proc-
ess are not capable of separation for
analysis. This provision is intended to
be used when an employer or other cov-
ered entity uses several employment
practices—such as tests, interviews,
and educational requirements—in
reaching a decision.

To demonstrate that the elements of
a decisionmaking process are not capa-
ble of separation for analysis, the com-
plaining party must show that he or
she cannot identify which particular
practice or practices used to make the
decision actually caused the disparate
impact. This showing can be made
under three circumstances.

First, one may challenge a decision-
making process where the process con-
stitutes a ‘‘black box mush'': Where
the employer subjectively combines to-
gether several practices in reaching the
decision in a manner that makes deter-
mination of the impact of specific prac-
tices impossible.

So, for example, if an employer relies
on a test, an interview, and an appli-
cant’s grade point average in making
an employment decision, but subjec-
tively reviews these three factors with-
out assigning any particular weight to
any of the factors, courts should allow
a plaintiff to challenge these three fac-
tors as a single practice, and should
allow the employer to defend it as
such.

Second, one may challenge a deci-
sionmaking process when there is no
information reasonably available to
the complaining party—through dis-
covery or otherwise—after diligent ef-
fort, from which the complaining party
can identify the particular practice or
practices that actually caused the dis-
parate impact. So, for example, if a de-
fendant has destroyed or failed to keep
records showing which practices it re-
lied upon, and the plaintiff, after dili-
gent effort, is unable to locate other
evidence permitting the separation of
the decisionmaking process into its
component parts, the court should per-
mit the plaintiff to challenge the deci-
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sionmaking process as a single prac-
tice, and should allow the employer to
defend it as such.

Finally, a plaintiff may challenge a
decisionmaking process as a single em-
ployment practice when such a process
includes particular, functionally inte-
grated practices which are components
of the same criterion, standard, meth-
od of administration, or test, such as
the height and weight requirements de-
signed to measure strength in Dothard
versus Rawlinson.

The determination whether a device
such as a test is one employment prac-
tice or several turns on how the test is
used in the particular circumstances. If
a test has several components, and per-
formance on a particular component is
used as the basis for employment deci-
sions, then that component of the test
may constitute an employment prac-
tice. Alternatively, if all the elements
of a multicomponent test are weighed
together in making an employment de-
cision, then the entire test is one em-
ployment practice.

In addition to overruling Wards Cove
and restoring Griggs, the Danforth-
Kennedy substitute closes one of the
most serious loopholes in existing law.
Currently, only victims of intentional
job discrimination because of race or
ethnicity can obtain compensatory and
punitive damages. That remedy is not
available to victims of intentional dis-
crimination based on sex, religion, or
disability.

Section 5 of the substitute creates a
right of action under a new section
1977A of the Revised Statutes for com-
pensatory and punitive damages for
victims of intentional discrimination
in violation of title VII or the Ameri-
cans With Disabilities Act of 1990
[ADA]. It permits victims to recover
compensatory damages in actions not
only against private employers, but
also in actions against State and local
governments or the Federal Govern-
ment.

The bill does not give victims an un-
limited entitlement to damages. Com-
pensatory and punitive damages are
available only in cases of intentional
discrimination. Punitive damages are
available only where the defendant
acted with ‘‘malice or with reckless in-
difference to’’ the victim’s federally
protected rights. The amount of most
compensatory and all punitive damages
that each individual complaining party
can obtain is limited to $50,000 in the
case of a respondent with 100 or fewer
employees; $100,000 in the case of a re-
spondent with more than 100 and fewer
than 201 employees; $200,000 in the case
of a respondent with more than 200 and
fewer than 501 employees; and $300,000
in the case of a respondent with more
than $500 employees.

Compensatory damages do not in-
clude backpay, interest on backpay, or
any other type of relief authorized
under section 706(g) of the Civil Rights
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Act of 1964, including front pay. The
caps do not apply to past pecuniary
losses, such as medical bills.

In cases involving discrimination
against the disabled, businesses which
make a good faith effort to reasonably
accommodate a person with a disabil-
ity are protected from damage awards,
even if a court later rules that they
failed to provide reasonable accommo-
dation.

In order to assure that a complaining
party does not obtain duplicate damage
awards against a single respondent
under title VII and section 1981, the
provision limits title VII damages
awards to a complaining party who
‘‘cannot recover under section 1977 of
the Revised Statutes (42 U.S.C.)."" So
long as a complaining party, for what-
ever reason, cannot recover under sec-
tion 1981 against the title VII defend-
ant, a title VII damage action against
that defendant would be permitted. A
title VII damage action would thus be
allowed, for example, where section
1981 suits are unavailable as a matter
of law, where the relevant section 1981
statute of limitations has run, or
where a title VII plaintiff files with the
court a binding stipulation waiving
any section 1981 claim against the title
VII defendant for the act of alleged dis-
crimination at issue.

The complaining party need not
prove that he or she does not have a
cause of action under section 1981 in
order to recover damages in the title
VII action.

Section 1977TA(b)4) makes clear that
nothing in section 1977A should be con-
strued to limit the scope of, or the re-
lief available under, section 1977 of the
Revised Statutes, 42 U.S.C. section
1981. The new damages provision thus
does not limit either the amount of
damages available in section 1981 ac-
tions, or the circumstances under
which a person may bring suit under
section 1981. For example, the bill does
not affect the holding of the Supreme
Court in Saint Francis College that
section 1981 was intended to protect
from discrimination “‘identifiable
classes of persons who are subjected to
intentional discrimination solely be-
cause of their ancestry or ethnic char-
acteristics.” Indeed, that discrimina-
tion is national origin discrimination
prohibited by title VII, as well.

Although a great deal of attention
has been focused on the Wards Cove
and damages provisions, the Danforth-
Kennedy substitute addresses many
other issues as well.

It will reverse the Supreme Court’s
decision in Patterson versus McLean
Credit Union, and restore the right of
Black Americans to be free from racial
discrimination in the performance—as
well as the making—of job contracts.
In other words, employers who subject
black workers to race discrimination
on the job, instead of just in hiring,
will be targeted by the law.
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The substitute will reverse the Su-
preme Court’s decison in Martin versus
Wilks, and place much-needed limits
on repeated litigation over previous
consent judgments that settled claims
of job discrimination.

Contrary to the claims of the bill’s
critics, the substitute will not deny in-
jured parties their day in court. It pro-
tects a previously entered consent
judgment only in cases where the per-
son challenging the judgment had ac-
tual notice and an opportunity to
make objections, or where the person’s
interests were adequately represented
by a previous challenger who raised the
same legal issues in a similar factual
situation, and there has been no inter-
vening change in law or fact. The pro-
vision explicitly states that it may not
be construed to authorize or permit the
denial of any person’s due process
rights. It has been amended over the
past year to make absolutely certain
that it will not interfere with fun-
damental fairness in any way.

The Danforth-Kennedy will also over-
rule the Supreme Court’s decision in
the Aramco case, and extend the pro-
tections of title VII and the Americans
with Disabilities Act to American citi-
zens working overseas for American
employers. The Supreme Court decided
Aramco after Congress considered the
1990 Civil Rights Act, and this provi-
sion therefore was not contained in
last year's bill. However, it parallels a
1984 amendment to the Age Discrimina-
tion in Employment Act, which was en-
acted to achieve a similar protection
for elderly workers, and which received
strong congressional support.

Next, the substitute reverses the Su-
preme Court's decision in Lorrance ver-
sus AT&T Technologies, and gives
workers a fairer opportunity to chal-
lenge intentionally discriminatory se-
niority systems. Like the administra-
tion’s 1990 proposal, the bill makes
clear that an individual may challenge
an intentionally discriminatory senior-
ity system when it is first applied to
injure them, and that such plans will
not be protected from judicial review
merely because they were not chal-
lenged at the time of their adoption.

The bill also overrules the Supreme
Court’s decision in Price Waterhouse
versus Hopkins. It prohibits so-called
mixed motive discrimination, by mak-
ing it unlawful for an employer to rely
on a discriminatory factor in making a
job decision—even if other factors in-
volving no discrimination also justified
the employer's decision.

In addition, the substitute ensures
that successful title VII and section
1981 plaintiffs are able to recover their
expert witness costs. In a wide range of
cases, the ability to recover these costs
is essential to guarantee that equal job
opportunity is a reality in practice, not
just an empty phrase in the United
States Code.

I wish we had been able to restore
those additional expert fees to voting
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rights cases. The administration re-
fused to provide those. I think that is
unfortunate. But we were able to get
the restoration of expert fees for the
provisions related to section 1981.

In another important provision, the
bill confirms that title VII protections
extend to employees of the House of
Representatives and the Senate, while
ensuring that these bodies can define
appropriate rules for dealing with dis-
crimination claims.

That issue will be addressed as I un-
derstand by the leadership. It will be
presented in a generic form to apply as
I understand it to a number of different
questions that the institution has to
address.

That will be done on Monday as I un-
derstand it.

Finally, the substitute prohibits em-
ployers from adjusting or altering an
employment-related test score on the
basis of race, color, religion, sex, or na-
tional origin. The actual scores of test
takers should be accurately recorded
and honestly reported to those who are
to use them. The substitute also pro-
vides that a test cutoff score, the mini-
mum passing score necessary to be eli-
gible to be considered for selection or
referral, should not vary with the race,
color, religion, sex, or national origin.

This provision does not purport to af-
fect how an employer or other respond-
ent uses accurately reported test
scores, or to require that those scores
be used at all. Employers and others
retain their discretion to decide what
weight if any to give to test results. As
Justice Powell observed in Connecticut
versus Teal, ‘‘few if any tests™ ‘‘accu-
rately reflect the skills of every can-
didate.” An employee may conclude in
a particular case, that other factors,
such as experience or recommenda-
tions, are a better indication of an ap-
plicant’s actual ability. An employer
may find that a particular test is un-
fair, that a test is a more reliable pre-
dictor of ability for certain individuals
or groups than for others, or that er-
rors in a test's reliability tend to favor
some and disadvantage others.

The substitute provides that nothing
in the amendments made by the bill
should be construed to affect court-or-
dered remedies, affirmative action, or
conciliation agreements that are other-
wise in accordance with the law. Thus,
the bill is intended not to change the
law regarding what constitutes lawful
affirmative action and what con-
stitutes impermissible reverse dis-
crimination.

The Danforth-Kennedy substitute ad-
dresses many of the Supreme Court’s
decisions which limited the ability of
American workers to challenge dis-
crimination in our Nation's work-
places. It provides damages to victims
who have thus far been denied a fair
remedy in intentional discrimination
cases.

For 200 years, civil rights has been
the unfinished business of America—
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and it still is—perhaps now as much as
ever. We have suffered too many need-
less and self-inflicted wounds in recent
months. The Civil Rights Act of 1991 is
a significant step forward in the Na-
tion's continued effort to provide every
citizen—blacks and whites, women and
men, religious minorities, and the dis-
abled—with equal job opportunity and
equal justice under law.

Together, the Congress and the ad-
ministration can make that great prin-
ciple a reality. Because of this agree-
ment, we are closer to that goal. I urge
my colleagues to join the effort by vot-
ing ‘‘yes on the Civil Rights Act of
1991.

I thank the Chair.

Mr. GORE addressed the Chair.

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ten-
nessee [Mr. GORE].

WAR IN THE REPUBLIC OF
CROATIA

Mr. GORE. Mr. President, I rise to
speak on a different subject. I want to
speak again on the subject of the war
of aggression that is being conducted
on the territory of the Republic of Cro-
atia against its people by the former
Yugoslav Federal Army, acting as an
agent of the unregenerated Communist
government of the Republic of Serbia.

Dozens of trust agreements have been
worked out and signed, and yet this
tragic war goes on, Between 2,000 and
3,000 people are reported to have been
killed, thousands more to have been
wounded, and several hundreds of thou-
sands to have been displaced, many of
them across the Hungarian border.

News comes these last few days of
the naval blockade and land encircle-
ment of the city of Dubrovnik.
Dubrovnik is not the only Croatian
city to be attacked, but it is a treasure
of the world at large, a manifestation
of something manmade that lifts rath-
er than casts down the human spirit.

The threat to its existence is a sym-
bol of the threat that this war rep-
resents to chances for the peaceful evo-
lution of Central and Eastern Europe
now that the end of the cold war allows
its people to resume their quests for
national identity after a period of al-
most 50 years of Communist suppres-
sion.

We know this body must not allow
the rush of other events to blind us to
the fact that the Balkans are once
again becoming a tinderbox of history.
We are in danger of allowing the future
to be wrested from our grasp in a fit of
absentmindedness. America lacks an
effective policy and must quickly ac-
quire one. The Bush administration ap-
pears to hope somehow that this con-
tinues to be a Yugoslav entity that can
be redeemed and restored and which
will serve American interests.

The administration continues to
place its trust in the European Com-
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munity as having the capacity, with-
out strong American participation, to
handle this conflict.

Both assumptions are wrong. Both
assumptions are prolonging this war,
and serving to mortgage our basic in-
terests in the future to the hatreds and
fears that are becoming stronger in the
Balkans with each passing day.

The polity we have known as Yugo-
slavia no longer has legitimate exist-
ence either in fact or in theory, and the
sooner we move to dispel the illusion of
its existence, the sooner we will see an
end to this bloody war. It is altogether
appropriate that our country, which
played such an important part in creat-
ing Yugoslavia at the end of World War
I, now take the lead in discarding that
failed experiment. There is no will to
union within that former country.
What there is, is a will to domination
on the part of the leadership of the Re-
public of Serbia, which has unsurped
power, and which now uses the armed
forces that once existed to protect
Yugoslavia from outside domination,
for the purpose of imposing Communist
domination on peoples who have de-
manded freedom. Yugoslavia was cre-
ated in response to the Wilsonian prin-
ciple of self-determination. It was val-
ued by us as a barrier to Soviet aggres-
sion. It no longer reflects the concept
of self-determination, but rather the
reappearance of imperialism in all its
arrogance. It no longer serves any
geostrategic purpose for us. On the
contrary, it is now the breeding ground
for troubles that will plague the United
States of America for another genera-
tion, unless we take measures now to
deal with the situation.

Therefore, Mr. President, let us have
done with the fiction that Yugoslavia
exists. Let us see what is really hap-
pening there. A Communist ruler is at-
tempting to impose himself and his
Communist designs on people who seek
freedom, self-determination, and inde-
pendence. Let us put an end to this stu-
pid and demeaning process of drawing
lines in the sand, only to have Serbian
forces, hours later, cross them with
total impunity. Let us especially put
to an end the ridiculous and dangerous
hoax that this is a civil war, merely an
internal matter. Let us recognize the
independence of Croatia, and at a
stroke establish that what is taking
place is not a domestic matter but an
international act of aggression, which
is violating the central principle upon
which the peace of the Eurasian con-
tinent is based: the principle that
international borders may not be
changed by use of force. Let us, by this
action, make it clear to the leaders of
the Serbian government that they
stand fully exposed to international ac-
tion against the threat to inter-
national order that they now rep-
resent. Then, Mr. President, let us take
some prudent actions of our own and
block the assets of the former Yugoslav
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state. Let us then cut off the commerce
of the Republic of Serbia with the
United States, in any of its forms. Let
us recognize and establish relations
with the Republic of Slovenia and the
Republic of Croatia. Let us provide
Croatia, along with our European al-
lies, with emergency medical and hu-
manitarian assistance. Let us put on
the table a direct threat to supply
them with antiaircraft and antiarmor
equipment if cease-fire agreements now
in place are not honored by Serbian au-
thorities. Let us strongly urge our
friends in the European Communities
to join us in this cooperative set of
steps. Let us say: There is a Europe;
that it has to have its own collective
security policy. This is the first test of
Europe's ability to demonstrate the
will and even the kind of junkyard dog
maintenance that it takes to deal with
a situation like this. One must ask
them whether or not Europe really
wants to manifestly fail in the first
truly important test of these propo-
sitions. By all means, let Europe stay
in the lead, but for Heaven's sake, can-
not our Government at least suggest to
them that it is now time, for the sake
of Europe, to say to the Serbian leader-
ship, who represent virtually every-
thing Europe no longer wishes to be
about: pay heed or else.

Mr. President, we are not going to
like what will happen in the Balkans if
we simply stand by, if Europe simply
stands by and if the Republic of Serbia
has its way. It will be a cauldron of ha-
tred. It will become a pit of regional ri-
valry among regional powers. It will
light the way, by the fires it sets, to
violent conflict among other Slavic na-
tions driven by ethnic tensions. It will
sit in the gut of Europe like a gall-
stone. It will threaten the long-term
vital interests of the United States of
America. Members of my family, in the
generation which preceded me, were
called to arms to leave farms in Ten-
nessee and go to Europe, because war
erupted in the Balkans. Now, in the
aftermath of this long 50 year struggle,
we look to the horizon and see the po-
tential for peace and prosperity and co-
operation, and yet, once again, in the
Balkans, a Communist dictator seeks
to impose his will on peoples who de-
sire freedom, and the civilized world
stands by and does nothing, except pur-
sue the fiction of drawing these lines in
the sand and then saying: My, my, they
have crossed another line. People are
dying, cities are being destroyed, fami-
lies are being torn apart right in Eu-
rope, and nothing is being done. If we
allow it to persist, we should not be
surprised if, years from now, the ten-
sions which are being laid down there
boil over once again in a fashion which
calls upon the people of Tennessee,
Connecticut, Idaho, other States in
this Union, to join in an effort to rees-
tablish peace. The old cliche, ‘‘an
ounce of prevention is worth a pound of

28639

cure,” has never been more apt than
right now, as the world community
watches this tragedy unfold and pre-
tends that it is no concern of ours.

We have a responsibility to pay at-
tention to what is going on, and to rec-
ognize that Europe, concerned and
consumed as it is with the process of
its own economic and political integra-
tion, evidently lacks the political will
and the determination and gumption
necessary to establish some modicum
of order in the Balkans and prevent
this tragedy.

The United States of America is the
only nation in the world capable of pro-
viding leadership in the world. It is un-
derstandable that, with all of the
events in the world going on, our re-
sources of attention are strained to the
limit, but we cannot afford to ignore
this tragedy, not after one so like it
caused the deaths of so many of our
own citizens, just a generation ago. We
should wake up to the full implications
and end our present policy, which is
based on fiction and illusion, which is
based on a false sense of distance and
insulation from what is taking place in
the Balkans. The restoration of the
Yugoslav State is not possible. Yugo-
slavia is gone, finished, a fiction. Let
us no longer base our policy on the il-
lusion that it is still there waiting to
be restored. It is gone.

On the contrary, what is needed is for
us to get rid of its rubble as soon as
possible and begin to participate in the
construction of something better.

Let me conclude, Mr. President, by
expressing my belief and hope that we
are ready to speak out in this body in
favor of the necessary changes in
American policy. I will circulate a
sense-of-the-Senate resolution outlin-
ing what that policy should be for the
consideration of all Members, and I
will seek to offer that resolution at the
earliest possible moment next week.

I will be persistent on this matter. I
feel an obligation to speak out, and I
believe this body has an obligation to
speak out.

I yield the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Idaho [Mr. CRAIG].

CIVIL RIGHTS

Mr. CRAIG. Mr. President, I appre-
ciate an opportunity to speak on an-
other issue, but an issue that is very
much linked to the legislation that
this body now has before it. That, of
course, is the issue of civil rights and,
hopefully, the compromise that our
colleague from Massachusetts just
spoke to that is now being covered in
the wire stories of this country, that
appears to have resulted through the
evening and the night last night.

What I am talking about is an
amendment that I hope I am going to
have the opportunity to vote on—and I
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hope my colleagues will—to the civil
rights compromise, better known as
the Grassley amendment, one that will
force this body, the Senate of the Unit-
ed States, to comply with all of the
laws that are embodied in the civil
rights law, and others that we have
chosen over time to set ourselves apart
from as it relates to normal courses of
business.

This body has been largely torn apart
by the Clarence Thomas-Anita Hill
issue of the last several weeks. During
that period of time, I analyzed the pro-
cedures with which I hire and handle
the employees of my office and discov-
ered that I did not have a sexual har-
assment policy that was clear and de-
fined, as I think I should have for the
sake of my employees, and I am now
changing that. I hope other Senators
will also do the same, those who have
not addressed it.

But what I found out clearly is point-
ed out by the Grassley amendment:
that we do treat ourselves separate and
apart from the rest of the world; that
we do treat ourselves, as our President
spoke of most clearly yesterday, as a
privileged class that works apart from
the rest of the country and expects to
be allowed to do so. He spoke of us as
being arrogant, and I think our expres-
sions and our failure to act dem-
onstrate there is an element of arro-
gance here. I think we saw that yester-
day on the floor when this body passed
a resolution that could only have been
called a muddying-of-the-waters reso-
lution, as it came to clearly defining
and allowing the American people to
see if this body was going to inves-
tigate the leaks that resulted around
the Clarence Thomas-Anita Hill issue.

We failed, on a party-line vote, to go
at a 30-day FBI investigation, apart
from all other issues, to examine how
and if the leak occurred, and why it oc-
curred.

Why did we do that? Well, probably
because we were afraid that some of
the culprits involved might have been
one of us. So we chose to extend it, to
spread it out, Mr. President, to a 4-
month delaying approach that involved
an issue that has already been thor-
oughly examined, the Keating issue.

I hope the American people, in
watching all of this, registered it but
one way, that we are continuing to set
ourselves apart from the average
American, saying that we are unique
and special. We are unique as a body,
but we are not special in the sense that
we should treat ourselves any dif-
ferently than we would expect the
American people to be treated as indi-
viduals by their employers or as free
agents in a society.

So I hope this body will gain the
gumption to stand up and vote for the
Grassley amendment. That is a step in
the right direction down a long road of
opening our windows, pulling back the
shades, and letting the light of day
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shine through. No more smoke-filled
rooms, Mr. President; no more clouds
to cover what is really at issue here.

When I served in the other body, as
we affectionately call it, the U.S.
House of Representatives, I consist-
ently voted to bring that body into
compliance with all of the laws and the
rules and the regulations that we pass
out to the private sector and expect
them to live within. Now, what is good
for the goose must assuredly be good
for the gander, and I hope that,
through civil rights, through sexual
harassment, through the kinds of legis-
lation in the amendment proposed by
our colleague from Iowa, we will step
forward and say no more hiding behind
the doors that shutter this body. I hope
that is the case.

And let me say to our President, I
say, ‘‘George Bush, bravo; right on.
Focus on us; we deserve to be focused
on to correct the errors of our ways.”

I yield back the remainder of my
time, and suggest the absence of a
quorum.

The PRESIDING OFFICER (Mr.
BRYAN). The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. CONRAD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RECESS UNTIL 1:45 P.M.

Mr. CONRAD. On behalf of the major-
ity leader, I ask that the Senate stand
in recess until 1:45 p.m. today.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

Thereupon, at 12:39 p.m., the Senate
recessed until 1:45 p.m.; whereupon, the
Senate reassembled when called to
order by the Presiding Officer [Mr.
AKAKA].

The PRESIDING OFFICER. In my
capacity as a Senator from Hawaii, I
suggest the absence of a quorum.

The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

The PRESIDING OFFICER. In my
capacity as a Senator from Hawadii, I
ask unanimous consent that the order
for the quorum call be rescinded.

Without objection, it is so ordered.

RECESS SUBJECT TO THE CALL OF
THE CHAIR

The PRESIDING OFFICER. Without
objection, the Senate will stand in re-
cess, subject to the call of the Chair.

Thereupon, the Senate at, 1:58 p.m.,
recessed subject to the call of the
Chair; whereupon, the Senate, at 2:25
p.m., reassembled when called to order
by the Presiding Officer [Mr.
WELLSTONE].

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.
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CIVIL RIGHTS ACT

Mr. HATCH. Mr. President, I am
pleased to cosponsor the compromise
measure with regard to civil rights. I
commend Senators DANFORTH and
DoLE, the President, John Sununu,
Boyden Gray and his staff for their
tireless efforts. It is never easy or fun
to oppose a civil rights bill let alone
lead the opposition as I have done for
nearly 2 years with respect to the ear-
lier version of this bill. I would like to
think that as a result of the debate
over this bill, a better bill has emerged,
and there is no doubt in my mind that
the final bill that we are agreeing to is
head and shoulders above any bill that
has been submitted thus far.

We have seen numerous versions of
this bill come and go. In fact, the busi-
ness necessity part of this bill has been
changed so many times that we have
lost track of it. Keep in mind, the defi-
nitions of business necessity that we
have considered seem to be never-end-
ing. It has taken a great deal of effort
to find our way back to Griggs versus
Duke Power, that particular standard
on business necessity, and I believe we
have finally done so.

We have never been there before.
Both sides agreed to this last evening.
Everyone has swallowed hard to accept
this measure. The President has made
major concessions on the damages
issue. His bill, S. 611, which was a very
fair bill and went a long way to resolve
the problems that existed over the last
2 years, provided up to $150,000 in dam-
ages for harassment. This compromise
provides capped compensatory and pu-
nitive damages for intentional dis-
crimination in hiring, promotion and
discharge under the terms of this bill,
as well as harassment. And keep in
mind, that is only for intentional dis-
crimination.

This compromise does overturn
Wards Cove on the burden of persua-
sion issue, as the President’s bill does.
The President had given on that issue
a long time ago. This itself, as I have
just mentioned, was a major concession
by the President. At the same time,
the President's position in requiring
the plaintiff to identify the particular
business practice causing the disparity
in a disparate impact case has been
preserved. And the President has won
that issue. That is very, very impor-
tant.

Moreover, the terms ‘‘business neces-
sity™ and ‘‘job related’ reflect the con-
cepts enunciated in the Supreme
Court’s decisions in Griggs v. Duke
Power Co. at 401 U.S. 424, a 1971 case
and other Supreme Court disparate im-
pact decisions prior to the Wards Cove
versus Atonio case. That is a major,
major concession to the President that
had to be or this bill would have been
vetoed. We had 35 votes to sustain that
veto. That is even considering one vote
that we felt we had lost. And we had a
chance of having 36 votes. All we need-
ed were 34.
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Problematic language in the bill's
section overturning Wards Cove, lan-
guage which would have led employers
quietly to adopt quotas, and which I
have addressed in letters to my col-
leagues this summer, has been re-
moved. That was a major concession.
They may seem like a few words to
some, but to those who know what is
involved in employment discrimination
cases under title VII, these word
changes are monumental and I have
been fighting for them for over 2 years.

I want to compliment my colleagues
for being willing to get together on
both sides of this floor and finally re-
solve it in a way that really makes
sense and in a way that gets the ad-
ministration behind this bill. This is
important stuff. This is not some insig-
nificant little set of changes. By stand-
ing his ground on these two key issues,
the President has shielded the Amer-
ican people from the clear inducement
to quotas contained in earlier versions
of this legislation.

I think he deserves the thanks of the
American people for having done so,
and he deserves the cosponsorship, or
at least the vote of all of us on this
floor to support this particular bill.

Another compromise in the bill con-
cerns Martin versus Wilks. This case
involves the right of innocent persons
to a day in court to challenge the im-
plementation of consent decrees or liti-
gated judgments when such implemen-
tation deprives them of equal protec-
tion of the law or their statutory civil
rights. I feel very strongly about this
issue. But in the interest of com-
promise, I will forgo offering my
amendment which would restore a
right to a day in court and keep the
Martin versus Wilks case alive.

Now, this morning, the majority
leader suggested—I have to believe fa-
cetiously—that President Bush has fi-
nally agreed to do what he refused to
do 18 months or 6 months ago on civil
rights. In fact, the President has been
willing from the beginning to adhere to
the Griggs versus Duke Power Co.
standard from day one.

My friends on the other side of the
aisle have never been willing until this
morning to accept language that does
80. It is the President who has resisted
crafty and dangerous proposals that
promised equal results for groups rath-
er than equal opportunity for individ-
uals.

That is what is really involved here,
and these seemingly small number of
word changes are absolutely monu-
mental changes in discrimination law.
Anybody who does not understand
that, who represents otherwise, clearly
does not understand civil rights law,
clearly does not understand employ-
ment discrimination cases, clearly does
not understand what is being done
here.

The President, the Attorney General,
the Chief of Staff, and the counsel to
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the President, Boyden Gray, have
worked tirelessly to achieve a com-
promise.

We could have gotten this done a
year ago if this bill had not been so ex-
treme to begin with, if all the numer-
ous prolawyer provisions had not been
tucked into the fine print and if the
other side of the aisle did not believe it
had a political issue in forcing the
President to veto a bill which had been
misnamed a civil rights bill up to that
point. It took a veto to get people to be
serious around here. I believe it was
only after it was known that we had
the votes to sustain a veto this next
week during the debate on this bill and
thereafter that we were really able to
get down to business and seriously con-
sider these problems.

Again, I want to pay special tribute
to Senator DANFORTH and Senator
DoLE and Senator KENNEDY, Senator
BUuMPERS and others who have played
significant roles, in being willing to
not split the difference but to really re-
solve the differences over these very
important principles of law, because
without that we would not have re-
solved this problem. And it still is not
resolved in the sense that we still have
to come to the floor—and I hope no-
body is going to break this agreement
now that we have entered into it.

Mr. President, I have to tell you it is
not easy for a President to veto any
bill, let alone a civil rights bill, and es-
pecially this President who feels so
deeply committed to civil rights. But
this President has had the guts to
stand up for these principles that now
will be codified into this civil rights
bill, and it literally can be called a
civil rights and not a quota bill under
the circumstances. He has fought for
what I consider to be some of the most
important principles underlying our ci-
vility in this country today and under-
lying our ability to compete with free-
market economies all over the world.

If we did not have this type of com-
promise and this type of resolution and
these types of word changes, I have to
tell you this bill would have been just
as hard fought as it has been over the
last 2 years. It would have been vetoed,
and I assure you we would have sus-
tained the veto. I think that is what
really helped bring it about after 2
years and one veto which was sus-
tained. I think everybody realized it
was time to sit down and finally re-
solve the problem in word changes that
had to happen. And it took a gutsy,
sincere, honest, and decent President
standing for principle who was willing
to veto even what was called a civil
rights bill but really was a quota bill in
order to get this accomplished.

I have to tell you I think the world of
President Bush, but my esteem for him
has never been higher than it is as I
stand here on this floor today, because
I tried last year to resolve this particu-
lar issue, and I have to tell you I failed
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and the President was right. I have to
say that this year I think all of us will
be winners in the sense of doing some-
thing that really is right for the coun-
try, because if and when we pass this
bill—and I should think we would be
able to pass it within a few days this
next week—we will effectively overrule
the Patterson versus McLean case,
something President Bush has been
willing to overrule from day 1. In so
doing, we will outlaw racial discrimi-
nation in the terms and conditions of
contracts. That will help employees all
over this country, an important change
that has been held in abeyance as we
fought out these battles over quotas
and preferences the last couple of
years.

I am glad we can put politics aside. I
hope we will. I am glad that the Presi-
dent stood his ground until he got
these kinds of significant word changes
that help all of us to be able to stand
up and say this is not a quota bill and
that this bill is a further protection to
small and large business people, all of
whom have been afraid that if this bill
passes—the former bill—this litigation
bonanza for lawyers, they would spend
most of their time in court losing what
little profits they make and in the end
going out of business. That is why this
is so important.

So I am pleased to back this com-
promise. A lot of us have worked hard
to help to bring it about. But again I
want particularly to commend Sen-
ators DANFORTH, DOLE, KENNEDY,
BUMPERS, and others for the work they
have done on this bill. I do not want to
leave anybody out, nor do I want to
leave the staffs out that have worked
tirelessly over the last number of years
to try to help resolve these problems.

I would like to get on with the bill
and not worry too much about who has
won or lost there. But I have to tell
you there have been significant
changes that make a difference, that
make sense, and that should cause all
of us in this body to support this bill,
which will really do an awful lot of
good for everybody in our society and
particularly, for the first time, for
women in sexual harassment cases.

I will have a lot more to say about
this on Monday as we debate this mat-
ter further. I will explain these provi-
sions and explain the word changes and
why they are so significant. I will dis-
cuss why they are changes we could
never have achieved in the past had it
not been for a strong President who
was willing to stand up and take the
political flak for vetoing what was
called a civil rights bill but really was
a quota bill and who was willing to
work on some of the provisions and to
compromise on provisions that did not
involve quota aspects of this bill.

So, Mr. President, I thank the Chair
for this time, and with that I yield the
floor.

Mr. GORTON addressed the Chair.
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The PRESIDING OFFICER. The Sen-
ator from Washington is recognized.

THE CIVIL RIGHTS ACT OF 1991

Mr. GORTON. Mr. President, as
members of this body, and most par-
ticularly my distinguished colleague
from Utah, are well aware, I opposed
the predecessor to this bill a year ago
and helped to uphold the President’s
veto of that proposal.

Mr. President, I have also been con-
sistently in opposition to H.R. 1, and
for that matter, even to the Danforth
proposal, which has been discussed in-
formally in this body over the course of
the last several weeks. I am delighted
to say that when Senators KENNEDY
and DANFORTH introduce their sub-
stitute bill in the form of an amend-
ment in a relatively short period of
time I will be a cosponsor of that
amendment.

I believe that the bill as will be
amended, makes significant steps for-
ward with respect to sexual discrimina-
tion and sexual harassment. I also be-
lieve, as does the President and my dis-
tinguished colleague from Utah, that it
is no longer a quota bill because it has
abandoned at long last the intent to re-
define the definition of business neces-
sity, as that definition has been elabo-
rated by the Supreme Court over the
course of more than the past 20 years.

Far from attempting a statutory def-
inition of the term business necessity,
we have now left that definition in the
hands of the courts, where it belongs.
That is a profound, significant change,
and the change is sufficient to cause
this Senator to change his position
from implacable opposition to enthu-
siastic support.

Mr. President, over the past two
years, the debate over civil rights leg-
islation has been couched in highly
technical and legalistic terms such as
‘‘disparate impact,”” ‘“‘unintentional
discrimination,” ‘‘business necessity,"
“‘burden of proof,” “burden of produc-
tion,"” ‘“burden of persuasion,” and
other phrases which mean little except
to judges, constitutional scholars, and,
of course, trial lawyers. This body, in
all of its scholarly debate, seemed to
have lost sight of the fundamental goal
of the Civil Rights Act of 1964; namely,
that all individuals should be employed
and promoted on the basis of merit
rather than on false standards such as
skin color or race. What is sought by
the 1964 Civil Rights Act is equality of
opportunity, not proportionality of re-
sults.

Although the activist courts of the
1970's and early 1980's read much into
the 1964 Civil Rights Act which was not
there, it is our responsibility as Sen-
ators to look back to the laudable
goals of the original law as written and
to proceed from that point.

The Civil Rights Act of 1964 is a
straightforward statute with a very
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clear message. The law simply provides
that:

It shall be an unlawful employment prac-
tice for an employer—

(1) to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate
against any individual with respect to his
compensation, terms, conditions, or privi-
leges of employment, because of such indi-
vidual's race, color, religion, sex, or national
origin; or

(2) to limit, segregate, or classify his em-
ployees or applicants for employment in any
way which would deprive or tend to deprive
any individual of employment opportunities
or otherwise adversely affect his status as an
employee, because of such individual's race,
color, religion, sex, or national origin.

The late Senator from Minnesota,
Hubert Humphrey, the ‘“‘father’ of the
1964 Civil Rights Act, went to great
lengths to emphasize that factors such
as gender and national origin may not
be used to make employment decisions
except in very limited circumstances,
and that race and color never may be
used. Senator Humphrey twice entered
into the CONGRESSIONAL RECORD a con-
cise explanation of the 1964 Act which
stated:

[Title VII] does not provide that any pref-
erential treatment in employment shall be
given to Negroes or to any other persons or
groups. It does not provide that any quota
systems may be established to maintain ra-
cial balance in employment. In fact, the title
prohibits preferential treatment for any par-
ticular group. Any person, whether or not a
member of a minority group, is permitted to
file a complaint of discriminatory employ-
ment practices.* * * Employers continue to
be free to establish their own job qualifica-
tions provided they do not discriminate be-
cause of race, color, religion, sex, or national
origin. The title does not prohibit an em-
ployer from hiring persons of a particular re-
ligion, sex, or national origin where religion,
sex, or national origin is a bona fide occupa-
tional qualification—CONGRESSIONAL
RECORD, May 25, 1964, p. S11848; July 2, 1964,
p. S15866.

I note with great interest that race
and color specifically were excluded
from the list of characteristics which
an employer may consider to be a bona
fide occupational gualification. That is
entirely consistent with Senator Hum-
phrey’s particular emphasis through-
out the 1964 debate on achieving a col-
orblind society.

Mr. President, in the last 2 years, the
bulk of the debate over civil rights has
centered on situations in which dis-
crimination is not overt or even inten-
tional. Rather, it dealt with situations
in which the makeup of an employer’s
workforce for a given job description is
significantly different from the rel-
evant labor pool at large. In these so-
called “‘unintentional discrimination
or “disparate impact” cases, culpabil-
ity may be imputed against the em-
ployer and proven by indirect means.
Employers may be found liable even in
the absence of any impermissible in-
tent.

The 1964 Civil Rights Act does not
deal expressly with ‘‘unintentional dis-
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crimination’ or with ‘‘disparate im-
pact.” Those are concepts which have
been developed by the courts as they
have decided specific cases based on
specific fact situations.

In the case of Griggs v. Duke Power
Co., 401 U.S. 424, 91 S.Ct. 849, 1971, the
Supreme Court first dealt with those
concepts in an organized fashion. In
Griggs, the Duke Power Co. required job
applicants and employees to have com-
pleted high school or to have passed a
general aptitude test to be eligible to
be hired by, or transferred to more de-
sirable departments within the com-
pany. Prior to passage of the Civil
Rights Act of 1964, the Duke Power Co.
had a history of overt employment dis-
crimination. On behalf of the Court,
Chief Justice Warren Burger wrote:

The touchstone is business necessity. If an
employment practice which operates to ex-
clude Negroes cannot be shown to be related
to job performance, the practice is prohib-
ited. * * * On the record before us, neither
the high school completion requirement nor
the general intelligence test is shown to bear
a demonstrable relationship to successful per-
Jormance of the job for which it was used. * * *
But Congress directed the thrust of the [Civil
Rights Act] to the consequences of employ-
ment practices, not simply the motivation.
More than that, Congress has placed on the
employer the burden of showing that any
given requirement must have a manifest rela-
tionship to the employment in question.—401
U.8. at 432, 433, 91 S.Ct. at 853, 854 (emphases
added).

That decision dates from 1971, 20
years ago.

Notably, Griggs dealt with one spe-
cific employment practice as it af-
fected one specific employer. In the
view of this Senator, the Court articu-
lated both a general standard which fo-
cused on the broader employment rela-
tionship, and stated the application of
that standard to the facts of the case,
which focused on the immediate jobs in
question.

In articulating the rationale of the
decision, Chief Justice Burger clarified
that the holding was one of equal op-
portunity, not proportionality of re-
sults.

Discriminatory preference for any group,
minority or majority, is precisely and only
what Congress has proscribed. * * * Congress
has not commanded that the less qualified be
preferred over the better qualified simply be-
cause of minority origins. Far from disparag-
ing job qualifications as such, Congress has
made such qualifications the controlling fac-
tor, so that race, religion, nationality, and
sex become irrelevant.”—Id. at 431, 437.

The Grigos test evolved over the
years in a long series of lawsuits in-
volving varying factual situations. The
early cases did not distinguish between
the two possible standards articulated
in Griggs.

In New York Transit Authority v.
Beazer, 440 U.S. 568, 1978, the Supreme
Court suggested that the relevant in-
quiry is broader than the specifics of
the position at hand. In Beazer, the
New York Transit authority had a
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blanket exclusion against employing
persons who use narcotic drugs, includ-
ing those receiving methadone as
treatment for heroin addiction. Al-
though that policy allegedly had a dis-
criminatory effect toward blacks and
Hispanics, the Court held that the
plaintiff failed to prove a title VII vio-
lation. Although the opinion indicated
that the plaintiff’s allegations were re-
butted by the Transit Authority's dem-
onstration that its narcotics rule was
‘‘job related,” Justice Stevens added in
a footnote that:

[TThe District Court noted that [the Tran-
sit Authority's legitimite goals of safety and
efficiency] are significantly served by—even
if they do not require—{the Transit
Authority’s] rule as it applies to all metha-
done users including those who are seeking
employment in non-safety-sensitive posi-
tions, * * * The record thus demonstrates
that [the Transit Authority’s] rule bears “a
manifest relationship to the employment in
question.” [Griggs citation.]—440 U.S. 568,
587, fn. 31.

As the case law developed, the Su-
preme Court became increasingly sen-
sitive to the fact that ‘“‘unintentional
discrimination,” while perhaps a useful
concept, had the potential to create
great abuse.

In Watson v. Fort Worth Bank and
Trust, 108 S.Ct. 2777 (1988), which ex-
tended the ‘‘disparate impact'' analysis
to subjective employment and evalua-
tion practices such as interviews and
evaluations for the first time. Justice
O’Connor cautioned:

We agree that the inevitable focus on sta-
tistics in disparate impact cases could put
undue pressure on employers to adopt inap-
propriate prophylactic measures. It is com-
pletely unrealistic to assume that unlawful
discrimination is the sole cause of people
failing to gravitate to jobs and employers in
accord with the laws of chance. * * * It
would be equally unrealistic to suppose that
employers can eliminate, or discover and ex-
plain, the myriad of innocent causes that
may lead to statistical imbalances in the
composition of their work forces. * * * Jf
quotas and preferential treatment become the
only cost-effective means of avoiding erpensive
litigation and potentially catastrophic liability,
such measures will be widely adopted. The pru-
dent employer will be careful to ensure that its
programs are discussed in euphemistic terms,
but will be equally careful to ensure that the
guotas are met. Allowing the evolution of dis-
parate impact analysis to lead to this result
would be contrary to Congress’ clearly ex-
pressed intent, and it should not be the ef-
fect of our decision today.—108 S.Ct. at 2787-
B8 (emphasis added).

A year later, in Wards Cove Packing
Co. v. Atonio, 109 S.Ct. 2115 (1989), a ma-
jority of the Supreme Court reached
the next step in disparate impact, or
unintentional discrimination, cases.

That decision triggered the current
civil rights bill. The Supreme Court
said:

[In a] disparate impact case, the disposi-
tive issue is whether a challenged practice
serves, in a significant way, the legitimate
employment goals of the employer, * * * The
touchstone of this inquiry is a reasoned re-
view of the employer's justification for his
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use of the challenged practice. A mere insub-
stantial justification in this regard will not
suffice, because such a low standard of re-
view would permit discrimination to be prac-
ticed through the use of spurious, seemingly
neutral employment practices. At the same
time though. there is no requirement that
the challenged practice be ‘‘essential’ or
“indispensable’’ to the employer's business
for it to pass muster; this degree of scrutiny
would be almost impossible for most employ-
ers to meet, and would result in a host of
evils we have identified above [e.g.,
quotas).—109 8.Ct. at 2125-26.

I believe this decision to be totally
consistent with Griggs, while critics
assert that it overrules Griggs. The
fundamental question, however, is
whether or not Wards Cove sets out an
appropriate standard in disparate im-
pact cases. I submit that it clearly does
S0.
Immediately after that decision,
however, the Senator from Massachu-
setts, Mr. KENNEDY, at the behest of
the civil rights community, introduced
a bill to overturn the Supreme Court’'s
decision in Wards Cove. That bill would
have allowed a ‘‘business necessity’’ de-
fense only when the employer could es-
tablish that the challenge practice was:
essential to effective job performance (em-
phasis added).

If you will look back at the language
used by the Supreme Court in Wards
Cove, you will see that it was the obvi-
ous intent of Senator KENNEDY's origi-
nal bill to force employers to impose
quotas upon themselves, as it used pre-
cisely the language that the Supreme
Court said would inevitably result in
quotas!

As a consequence, that bill was a
quota bill beyond a shadow of a doubt.
Had it become law, the only way a pru-
dent employer could avoid being
hauled into court by—and losing to—a
disgruntled minority plaintiff who was
either not hired or was passed over for
promotion, would be to hire strictly ac-
cording to the numbers. The leaders of
the civil rights lobbies have never
wavered from that goal, and the more
elaborate the statutory language they
propose, the more litigation their lan-
guage will engender and the more like-
ly the response of self-imposed quotas
by employers will be.

After extended debate ending late in
the last Congress, the Congress passed
and sent to the President a bill in
which the original language had been
somewhat modified, but which still
overturned the Supreme Court’'s Wards
Cove decision. In the view of the Presi-
dent and most Republicans, that lan-
guage still would have forced prudent
employers to hire by quota. The Presi-
dent's veto was sustained by a margin
of one vote here in the Senate. Most
Americans agreed that the legislation
was a quota bill and vehemently and
overwhelmingly opposed it as such.

H.R. 1, as introduced into the House
in January, was substantially identical
to the vetoed 1990 bill. While H.R. 1, as
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modified and passed by the House ear-
lier this year, is somewhat milder than
its original version in some provisions
outside of the ambit of the dispute over
quotas, its Wards Cove language is
quota language as clearly as was that
of the 1990 bill, and is so regarded by
the President and by a majority of the
American people.

It is my firm opinion that the origi-
nal language of the legislation intro-
duced by my good friend from Missouri,
Senator DANFORTH, which we have been
discussing for the last several weeks,
was not significantly different from, or
less onerous than, H.R. 1 as passed by
the House.

That version expressly overruled
Wards Cove and was complicated
enough to provide years of employment
for legions of trial lawyers. It at-
tempted, vainly I believe, to codify a
rapidly evolving field of court-devel-
oped law and to freeze it into a statu-
tory straight jacket. It was just as
likely as is H.R. 1 to cause intelligent
employers to impose quotas on them-
selves in order to avoid protracted liti-
gation.

Almost from the beginning when this
process started almost 2 years ago, I
have been deeply involved with the
myriad of issues surrounding the civil
rights legislation, even introducing
substitute legislation with Senator
KASSEBAUM last year and working
closely with the administration in the
analysis and negotiations throughout.

1 voiced these and other consider-
ations with Senator DANFORTH, Sen-
ator HATCH, and others of my col-
leagues and with the administration.
As I have already pointed out, the
basic 1964 Civil Rights Act says noth-
ing about unintentional discrimina-
tion, disparate impact, or business ne-
cessity. These are all court constructs,
each case dealing with a different fact
situation, and they cannot effectively
and fairly be codified.

Now through the tireless efforts of
Senator DANFORTH, and with the co-
operation of Senator KENNEDY, com-
promise language has been achieved.
Building on his innovative idea to look
to the Americans with Disabilities Act
for key language, Senator DANFORTH
was successful in bridging the gap be-
tween the administration and the civil
rights leadership. The compromise lan-
guage does not set out hard and fast
rules that would straitjacket the Su-
preme Court’s discretion in disparate
impact cases, but rather provides Con-
gressional guidance while permitting
the Supreme Court the task, and the
flexibility, to continue to develop the
law in this field.

Mr. President, the profound dif-
ference is that, for the better part of 2
years now, we have been debating how
to define business necessity. This com-
promise leaves that problem to the
courts of the United States, which is
where the concept was first raised, and
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where its interpretation should remain.
It is fundamentally for that reason
that I have now agreed to cosponsor
this bill.

Mr. President, this Senator emphati-
cally does not agree with the charac-
terization of the senior Senator from
Massachusetts, Senator KENNEDY, that
the compromise language overrules
Wards Cove. The new language of the
bill does nothing to repudiate the busi-
ness necessity standard articulated in
the Wards Cove decision. At most, the
Senate has turned the clock back to
June 4, 1989, the day before the Wards
Cove decision was rendered, has rede-
fined the burdens of proof and produc-
tion between the parties, and has filed
an extremely influential amicus brief
with the Supreme Court as to the rec-
ommended interpretation of the hold-
ings of Griggs and its progeny regard-
ing business necessity. In the view of
this Senator, the Supreme Court is free
to render the exact same substantive
standard for disparate impact cases as
it did in Wards Cove.

The legislative history of the bill
which we soon will be debating seems
clear on this point. As originally writ-
ten, section 3 of the bill provided that
one of its purposes was:

* * * o overrule the proof burdens and
meaning of business necessity in Wards Cove
Packing Co. v. Atonip and to codify the proof
burdens and the meaning of business neces-
sity used in Griggs v. Duke Power Co., 401 U.S.
424 (1971) * * *,

That provision was substantially
modified in the compromise and all ref-
erences to overruling Wards Cove were
dropped. The compromise language of
section 3 states that the purpose is:

* * * to codify the concepts of “‘business
necessity'” and *‘job related’ enunciated by
the Supreme Court in Griggs v. Duke Power
Co., 401 U.S. 424 (1971) and in the other
Supreme Court decisions prior to Wards Cove
Packing Co. wv. Atonio, 490 U.S. 642
(1989) * * *,

This Senator believes it is highly sig-
nificant that section 3 reaffirms all of
the pre-Wards Cove decisions, includ-
ing the three cases upon which the Su-
preme Court relied in formulating its
disparate impact standard: Watson ver-
sus Forth Worth Bank and Trust, New
York Transit Authority versus Beazer,
and of course, Griggs. See Wards Cove,
supra, 109 S.Ct. at 2125-26. Of particular
note is the fact that the compromise
language affirms the analysis and test
articulated in Beazer which I discussed
earlier.

Finally, Mr. President, I would draw
our attention to the key words of the
compromise. The relevant language
provides that:

An unlawful employment practice based on
disparate impact is established under this
title only if—

(1) a complaining party demonstrates that
a respondent uses & particular employment
practice that causes a disparate impact on
the basis of race, color, religion, sex, or na-
tional origin and the respondent fails to
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demonstrate that the challenged practice is
job related for the position in question and
consistent with business necessity; * * *.

Unlike earlier attempts made either
by Senator DANFORTH or Senator KEN-
NEDY, this current version of the bill
does not attempt to further define the
terms “*job related" or ‘‘business neces-
sity.”

Mr. President, the 12 key words of
the compromise language—the clause,
“job related for the position in ques-
tion and consistent with business ne-
cessity''—are directly borrowed from
the Americans with Disabilities Act.
Like the compromise bill, the ADA
does not define either of the terms,
“job related” or ‘‘business necessity.”
Moreover, Mr. President, and perhaps
more telling, the ADA was not marked
up by any House or Senate Committee,
debated by either body or sent to be
signed by the President until well after
Wards Cove was already the law of the
land. To this Senator, that constitutes
an implicit approval, or at least a lack
of disapproval, of the holding of that
case as it applies to the Americans
with Disabilities Act.

Thus, Mr. President, this Senator is
of the firm belief that this compromise
does not preclude the Supreme Court
from adopting a standard for disparate
impact cases as Justice White wrote in
the Wards Cove decision. All we have
done is command the Supreme Court to
reexamine that standard de novo.

Mr. President, having said all this,
the fundamental question still is
whether the Wards Cove decision was
properly decided by the Supreme Court
majority. I submit that it was. More-
over, if Senators understand the es-
sence of Wards Cove, I think they will
agree that it states a perfectly fair and
appropriate test. Perhaps the clinching
argument for this proposition is the
fact that, since the date of that deci-
sion, plaintiffs have not been losing
significantly greater numbers of dis-
parate impact cases than they were be-
fore the decision was rendered. The
long series of bills seeking to overturn
Wards Cove were a solution in search of
a problem.

Let me pause at this point to reflect
on an ironic point about this topic and
the heated debate which has en-
shrouded it since its introduction last
year. Overall, the Danforth proposal, as
introduced, was a good bill, and with
the incorporation of the compromise
language, it is an excellent bill. The
fury it has engendered derives almost
exclusively from the one provision that
I have just addressed at length, and
that is the attempt to overturn the
Wards Cove decision and return to the
standard in Griggs.

The civil rights lobby tried to cause
us to believe that restoration of the
Griggs standard is essential to the civil
rights cause. It has divided this body,
this Nation, and the intended bene-
ficiaries of this bill, over those provi-
sions.
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But how many legal challenges would
have been affected by the changes pro-
posed by the civil rights leadership?
How many lawsuits have been brought
based solely on charges of uninten-
tional discrimination? The answer is
far fewer than the civil rights leader-
ship led us to believe.

According to a study that appeared
in the Stanford Law Review this
spring, the disparate impact doctrine
established by Griggs and its progeny,
through 1989, have generated a total of
only 101 additional lawsuits. (See, John
J. Donohue III and Peter Siegelman,
‘The Changing Nature of Employment
Discrimination Litigation,” Stanford
Law Review, May 1991, Vol. 43, p. 983,
998.). That is less than 2 percent of the
total number of employment discrimi-
nation suits. That is correct, less than
2 percent.

The pending civil rights legislation
contains much more than the disparate
impact provisions, but few in the gen-
eral public know anything about those
parts of the bill. What American not
directly involved in this process could
tell you even one other provision of the
pending legislation? Which of them
could tell you that the bill would
strengthen the laws prohibiting racial
harassment? Who could tell you that
the bill would make it easier to chal-
lenge discriminatory seniority sys-
tems? How many could tell you that
the bill prohibits adjustment of fair
ability test scores on the basis of race,
color, religion, sex or national origin?

And, in spite of the fact that the citi-
zens of this country recently spent sev-
eral days transfixed by the wrenching
spectacle of the sexual harassment
charges against now Justice Thomas,
who could tell you that the bill con-
tains provisions that address that very
issue of sexual harassment? I would
venture to say very few because provi-
sions of a bill that do good, that
achieve real rather than perceived
legal protections, do not make good
copy, cannot be captured in a 15-second
sound bite, and thus do not reach the
general public’s purview.

Mr. President, we have reached a
compromise in this bill with respect to
sexual discrimination and sexual har-
assment cases. That compromise in-
cludes a sliding scale of maximum
awards after a jury trial for both con-
sequential damages and for punitive
damages.

There are those who are unhappy
with that result because, as they right-
ly point out, such ceilings do not exist
with respect to most other litigation,
including most other civil rights litiga-
tion.

Nevertheless, the proposal represents
a significant step forward from present
title VII remedies which often, when
sexual harassment does not result in
driving the victim from a job, have no
monetary damages attached to them
whatsoever.
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Because this Senator has believed
through his entire legal career that pu-
nitive damages are an inappropriate
remedy in any civil litigation, which is
in fact the law of this Senator’s own
home State of Washington, he would
not open up these new causes of action
to unlimited punitive damages, but
would impose the same kind of ceilings
on other litigation under this title and
under the Civil Rights Act in order to
provide the equality of opportunity
which should be the goal of all of us.

The same civil rights lobby, to which
I have already referred, was willing to
scuttle the entire laudable bill by in-
sisting on one segment so divisive as to
render a Presidential veto a given and
the sustaining of that veto a near cer-
tainty.

All of the provisions upon which
there was basic agreement were to
have been sacrificed for the sole pur-
pose of excoriating the President. It is
far better that President Bush be per-
ceived being against civil rights by his
veto rather than permitted to enact
necessary discrimination and sexual
harassment laws by his signature.

Fortunately, however, due to the his-
toric efforts of Senator DANFORTH, Sen-
ator DOLE, Senator HATCH, Senator
KENNEDY, and of many others, we, in-
stead, will have a real improvement in
our civil rights statutes, one that will
help us achieve the goal of a color-
blind society in the only way possible:
through strict adherence to principles
of fundamental fairness for all.

And, after all, is that not what civil
rights is truly about?

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER (Mr.
DASCHLE). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. JEFFORDS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

————
THE CIVIL RIGHTS BILL

Mr. JEFFORDS. Mr. President, today
is a day of considerable relief, even joy,
for those of us who have been working
on the civil rights bill for 2 years, now.
I would like to just make a few com-
ments with respect to the passage of
that bill.

Mr. President, if nothing else, the
last few weeks have made the words
‘‘sexual harassment’ a household term.
It has been on the lips and in the minds
of nearly every American,

We do not know the exact extent of
the problem, but there is no question
that it is a very real problem in today’s
workplace—in Vermont, and in the rest
of the Nation. It is a problem we must
deal with.

We know it is a problem, but I think
Americans would be shocked to learn
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that it is a problem with almost no
remedy.

A woman today who is sexually har-
assed but stays on the job can not get
a dime for pressing charges. What she
will get, in all likelihood, is an even
more hostile workplace to work in.

In fact, one court just decided a
woman who proved harassment could
not even get attorney's fees. Small
wonder, then, that many women do not
press charges.

For the first time ever, this bill will
provide substantial damages for those
women who do successfully prove in-
tentional discrimination to the courts.

This will not result in a litigation bo-
nanza as some have charged. There are
still lots of reasons why women will
not go to court, Many who do will not
be successful. And those who do will re-
ceive damages that would be limited by
the terms of the legislation. The trial
bar will not be lining up to take on
these cases as some fear.

Just as important, this bill will undo
the damage wrought by a series of mis-
guided Supreme Court decisions over
the past few years in other areas.

On much of this front, there was very
little disagreement. We agreed that we
should overturn Patterson. We agreed
that we should overturn Lorrance. We
agreed that we should overturn Price
Waterhouse. We agreed that we should
overturn the burden of proof aspect of
Ward's Cove. We disagreed, principally,
on whether we should overturn or cod-
ify the remainder of Ward's Cove deci-
sion.

For most Americans, and probably
some of my colleagues, the way we toss
these case names around would make
their eyes glaze over. Let me try to
state the issues more succinetly so peo-
ple understand what this bill does.

We have restored the ability of racial
minorities to combat discrimination
on the job. We have made clear that
discrimination, even in small amounts,
is not tolerable. And we have salvaged
the ability of women and minorities to
challenge discriminatory employment
practices.

The debate on this bill has generated
far more heat than light. For far too
long, opponents have waved the gquota
issue about for political gain.

While I compliment my colleagues
JACK DANFORTH and TED KENNEDY and
BoB DoLE for their efforts, my highest
praise is for President Bush.

I am sure some of his political advis-
ers would have preferred pressing on
with the issue and not pass this bill.

To his credit, President Bush re-
jected that advice. As a result, today
we have a bill that we can all be proud
of. Oh, no, we are not all happy, but we
can be proud.

We will witness a good bit of revi-
sionist history, but the fact is that this
bill was not a quota bill yesterday, it is
not a quota bill today, and it will not
result in quotas tomorrow.
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It is not a perfect bill by any means.
It makes legal and political com-
promises, but it is a vast improvement
over the legal landscape of today.

Mr. President, it has been a long road
since I joined on the first version of the
civil rights bill almost 2 years ago. It
has been a road marked by hope and
frustration, good faith and frayed tem-
pers.

Near the end of that road, I think we
can take some measure of pride in our
work. We know the limits of this bill
and we will discover more as we go
along. But we will have, when this is
law, left the country a better place be-
cause of our work.

So I commend my colleagues to take
a close look at this compromise that
we have come to, and I think upon ex-
amination and understanding of the is-
sues that they will join me in not only
passing the bill but also praising those,
especially President Bush, for bringing
this day, an important one, I believe,
in our society to a successful conclu-
sion.

Thank you, Mr. President.

The PRESIDING OFFICER. The Sen-
ator from Kansas is recognized.

KASSEBAUM. Mr. President,
are we speaking in morning business?

The PRESIDING OFFICER. The Sen-
ator is correct.

NO TIME TO CUT TAXES

Mrs. KASSEBAUM. Mr. President, I
am concerned by reports in the news
media that we are about to begin a bid-
ding war to see who can promise voters
the most generous tax cut package as
we head toward next year's elections.

It astonishes me that in a year when
we will set the all-time record for defi-
cit spending—an estimated $350 billion
in red ink—there now seems to be seri-
ous thought to ideas for increasing the
deficit still more.

Even more astonishing is the argu-
ment that tax cuts are needed to stim-
ulate what all of us agree is, at best, a
weak recovery from the recession. If
$350 billion in straight deficit spending
is not enough to stimulate the econ-
omy, what kind of tax cut would it
take to do the job?

Mr. President, it may be that these
proposals, coming from both sides of
the aisle, are smart politics as every-
one jockeys for the title of Best Friend
of the Middle Class, but they are based
on patently bad economics, and their
real impact on both the economy and
the middle class, I believe, could be
devastating.

I believe the one thing that American
families want and need right now is a
healthy, growing economy, some con-
fidence that there will be a job and
they will be able to keep their job. The
single most important step toward that
goal is lower interest rates. The only
way Congress can help lower interest
rates is—at the very least—to hold the
line on deficit spending.
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If, instead, the tax cut bandwagon
really gets rolling, we face the real pos-
sibility of turning a weak recovery into
a renewed recession and putting more
millions of workers in the unemploy-
ment line. I do not believe very many
Americans want to give up their jobs in
return for a tax cut.

We have already seen the reaction to
this type of tax cut talk on the bond
market. Mortgage interest rates are
starting up. Young people who are in
the middle negotiating mortgages are
wondering what is going to happen. I
think by this kind of talk, much is
being put on hold at the very time we
want to indicate some certainty about
where we are going.

What we most need right now is some
demonstration of fiscal responsibility.
What we need least is a partisan bid-
ding war to see who can be the most ir-
responsible in trying to buy votes next
November.

Given the bizarre logic of the tax cut
debate, it should be no mystery to any-
one why consumers and business lack
the confidence that is needed to get our
economy moving.

Mr. President, I ask unanimous con-
sent that a statement by Congressman
BILL GRADISON from Ohio be printed in
the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

CONGRESS OF THE UNITED STATES,
Washington, DC, October 23, 1991.

DEAR COLLEAGUE: The bidding for tax cuts
in the 102nd Congress has started. Sen. Bent-
sen, Chairman of the Senate Finance Com-
mittee, has opened with a $72 billion tax cut
plan., Senator Gramm has gone $18 billion
higher. Before the rest of us join the auction,
we should reflect on whether the country can
afford for anyone to win.

The facts are:

1) The proposals are schizophrenic. Incen-
tives to boost consumption with a tax cut
conflict with proposals to boost saving by ex-
panding Individual Retirement Accounts and
cutting taxes on capital gains. The incentive
to consume are designed to speed economic
recovery from the recession; the incentives
to save are aimed at increasing long-term
growth. You can't increase and decrease na-
tional saving at the same time.

2) It’s too late to boost recovery. The 1990-
91 recession is over. The recovery may be
weak, but it is under way. By the time an in-
come tax cut affects consumer demand, the
recovery will be roughly a year old. By then,
stimulus not only will be unnecessary, but
will threaten sustained, noninflationary eco-
nomic growth.

3) It's imprudent to institute saving incen-
tives now. The recovery is lagging partly be-
cause consumers are reducing their debt and
are reluctant to increase spending. We don't
yet know whether this indicates a perma-
nent shift away from consumption toward
more private saving (and therefore more in-
vestment in plant and equipment). But if the
shift is permanent, the need for saving incen-
tives is reduced. It makes sense to wait and
see.

4) The proposals increase the deficit. Sen.
Bentsen’s proposal is to be financed largely
out of defense cuts. Yet, substantial defense
savings are already incorporated into our
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budget plans, and they are not even big
enough to keep the deficit from rising. They
certainly cannot finance a tax cut. Simi-
larly, proposals to boost economic growth
through tax incentives for saving reduce rev-
enues, swell the deficit, and increase the gov-
ernment’s claim on credit markets—a policy
that slows long-term growth.

The lead time on fiscal policy is simply too
long for us to try to engage in budget manip-
ulations aimed at offsetting the effects of
the recession. Inevitably, we wind up acting
well after the time that our actions are most
appropriate. It might, of course, be argued
that we should still avoid fiscal contraction
at this point in the business cycle, but even
if we immediately focus all our efforts on
deficit reduction, the results would come too
late to harm the economic recovery.

At the same time, saving incentives are
too weak and uncertain for us to boost long-
term economic growth through the tax code.
What we can do for growth is reduce the defi-
cit—a stronger and more reliable means of
increasing long-term growth than any tax
incentive available to us.

Breaking the budget agreement—which
most of the tax cut plans do—would send
precisely the wrong signal to credit markets.
The inevitable result would be higher inter-
est rates at the very time we want to encour-
age investment. The budget agreement isn't
perfect, but without it we can expect higher
Federal borrowing and higher interest rates.

Acknowledging these facts probably won't
stop the auction. But they will help us un-
derstand what we are bidding so furiously to
purchase. It's not faster economic growth,
but a bigger deficit, lower national savings,
and slower long-term growth in our standard
of living.

Sincerely,
BILL GRADISON,
Representative in Congress.

Mrs. KASSEBAUM. I just would like
to conclude, Mr. President, with my
concern that Congress has lost much in
the way of trust and confidence of the
American people today. We ourselves,
of course, have brought it on in many
ways. But no one believes anybody
anymore. And if we cannot restore
some trust and confidence to do some
things that are difficult to do, we will
have missed an opportunity in buying a
short term, maybe, sound bite on the
evening news for the long-term well-
being of this Nation. I think it should
be and is I feel of grave concern to both
sides of the aisle about where we are
going for the future.

But I really feel very concerned, Mr.
President, that at this point we have
also upped the ante on who is going to
bash Congress the most. We all need
each other to be working together,
along with the American public, to put
a consensus together, and a focus of di-
rection as to where we wish to go.

I yield the floor, Mr. President, and
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DOLE. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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Mr. DOLE. Mr. President, are we in
morning business?

The PRESIDING OFFICER. The Sen-
ator is correct.

THE WAR IN CROATIA

Mr. DOLE. Mr. President, the war in
Croatia has finally reached the center
of the medieval city of Dubrovnik.
Wednesday, the Yugoslav military
from land and sea, barraged Dubrovnik
with hundreds and hundreds of mortars
and artillery shells. For over 2 weeks
now, the outskirts of the city of
Dubrovnik have been under attack and
the people who live there have been
without water and electricity.

Mr. President, this latest Yugoslav
Army assault on Croatia’s most prized
historic jewel—designated a world cul-
tural monument by the United Na-
tions—is undeniable the clearest signal
to date that the Yugoslav army and its
ally, the Communist government of
Serbia led by President Milosevic, have
absolutely no intention of bringing this
war to an end until Croatia’s people,
their culture, and their livelihood are
crushed, or until Croatia gives up its
freedom and its land.

I have spoken before about the Cro-
atian churches, hospitals, schools, and
apartments that have been bombed and
shelled by the Yugoslav Army. This is
a war against civilians. Over 1,000 peo-
ple have died since Croatia declared its
independence in June. The world was
shocked by the attack on Slovenia in
June, but by now appears to be num-
bered by the indiscriminate killing by
the hardline forces of the Yugoslav
Army. Even humanitarian groups, such
as doctors without borders, have been
attacked. And there seems to be no end
in sight to the war in Croatia, just as
there has been no end to the police
state created by Serbian President
Milosevic in the province of Kosova.

Mr. President, I met with Dr.
Ibrahim Rugova this week, the leader
of the Albanian democratic opposition
in Kosova. The Albanians of Kosova
have been living under martial law for
over 2 years now. He told me that over
100,000 Albanians have been fired from
their jobs; that Albanian elementary
and high schools have been closed; that
hundreds of Albanians have been ar-
rested. The Albanians are the third
largest nationality in Yugoslavia, yet
they are denied their political rights
both in Kosova and at the Hague Peace
Conference in Yugoslavia, where they
are not allowed to directly participate.
Without Albanian participation, Dr.
Rugova reminded, there will be no last-
ing peace in the region.

Mr. President, I ask unanimous con-
sent that a letter to me from Dr.
Rugova on the situation in Kosova be
printed in the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:
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PRISHTINE, YUGOSLAVIA,
October 22, 1991.
Hon. ROBERT DOLE,
Republican Leader, U.S. Senate, Hart Senate
Office Building, Washington, DC.

DEAR SENATOR DOLE: During the past
months, hostilities have reached a new high
in Croatia between Serbian insurgents as-
sisted by the Yugoslav Federal Army and the
Croatian National Guard. We, the Albanians
of Yugoslavia, have watched in horror as the
death and destruction continues on the front
lines.

However, the Albanians of Kosova perish
on a different front. For more than two years
we have lived under a state of marshall law
that has been maintained by the Serbian re-
gime, Since 1989, more than 100 people have
been murdered, hundreds wounded, more
than 100 thousand Albanians have been fired
from their jobs, and over 600 thousand have
been arrested, detained or imprisoned by
Serbian police in Kosova. This year, the Ser-
bian administration has reached a new un-
precedented low in Kosova by preventing
over 400 thousand Albanian children and over
30 thousand university students from attend-
ing their schools.

We are pleased that the European Commu-
nity has taken the initiative in seeking a so-
lution to the crisis in Yugoslavia. Neverthe-
less, it is clear that the fighting in Croatia is
the result of underlying circumstances, simi-
lar to those that exist in Kosova.

We realize that if negotiations at the
Peace Conference at The Hague fails to ad-
dress all elements involved—including the
Albanian crisis—there will be no lasting
peace in the region.

We appeal to you, Senator Dole, to urge
President Bush to take the lead in future ne-
gotiations, where all factors must be taken
into consideration and to help bring a long-
lasting peace to the Balkans.

Enclosed you will find a “Political Dec-
laration,” adopted last week by the Coordi-
nation Council of Albanian Political Parties
of Yugoslavia. We assure you, Senator Dole,
that Albanians of Yugoslavia remain deter-
mined to resolve this crisis through peaceful
and democratic means.

Thank you for your attention, consider-
ation and your assistance.

Sincerely,
DR. IBRAHIM RUGOVA,
President of the Co-
ordination Council
of Albanian Political
Parties in Yugo-
slavia.

P.S. The Coordination Council represents
over 1 million Albanians and other various
ethnic nationals that are registered members
of eleven unique political parties.

Mr. DOLE. Mr. President, Dr. Rugova
also said that many Americans do not
understand the nature of the conflict
in Croatia, which is similar to the situ-
ation in Kosova. He explained that the
Yugoslav Army was fighting this war
for one reason: for territory. In other
words, this is not a war to protect the
rights of the Serbian minority in Cro-
atia—which like those of other minori-
ties should be protected and guaran-
teed in every republic—this is a war to
create a ‘‘greater Serbia," which can-
not be created at the negotiating table
at the Hague.

Only a few months ago, we fought a
war against Iraq because Iraq tried to
annex Kuwait. Mr. President, the
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Yugoslav Army and the Serbian Gov-
ernment are trying to do the same
thing; hardliner Slobodan Milosevic is
the ““Saddam” of Serbia.

President Vaclav Havel yesterday
made the point that the war in Croatia
threatens to destabilize other regions.
And when I met with Prime Minister
Antall of Hungary 2 weeks ago, he, too,
warned that stability in Central Eu-
rope was threatened by Milosevic's ag-
gression. Both leaders urged interven-
tion of some kind—both leaders, who
only recently themselves were freed
from Communist oppression, urged the
United States to become involved and
to demonstrate leadership.

Well, I agree that the United States
must do more than issue perfunctory
statements of concern. We must stand
on the side of freedom—for Croatians,
Albanians, Slovenians, Bosnians—all
who yearn for it.

Mr. President, Senator D’AMATO re-
cently introduced legislation, S. 1793,
that would impose a trade embargo on
Serbia and prohibit United States as-
sistance to Serbia until the Serbian
Government ceases its aggression
against other ethnic groups on Yugo-
slavia, and until Serbia agrees to re-
main within the borders established
under the 1974 Yugoslav Constitution,

Last Friday, Serbia rejected the Eu-
ropean Community peace proposal at
the Hague. This proposal was accepted
by the other five republics at the nego-
tiating table. And today, as Dubrovnik
and Vukovar continue to be merci-
lessly pounded, Serbian leaders are
meeting in Belgrade to discuss a cam-
paign to create a ‘‘greater Serbia.”

Mr. President, we cannot wait to
take action; we must move forward
with the D'Amato sanctions bill. The
bill now has 10 cosponsors—Repub-
licans and Democrats—including the
chairman of the Foreign Relations
Committee. I urge those of my col-
leagues who are not cosponsors of S.
1793 to take a serious look at its provi-
sions. I hope that the Senate will move
forward swiftly to pass this critical
legislation. What is happening in Cro-
atia at this very moment is not the
new world order; it is the new world
horror.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. FORD. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER (Mr. BAU-
cus). Without objection, it is so or-
dered.

FRUSTRATION ABOUT THE
HOMELESS

Mr. MOYNIHAN. Mr. President, I rise
to call the attention of my colleagues
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to an article in Monday’s New York
Times on the homeless in New York
City. Our citizens are beyond the point
of despair, waiting for us to do some-
thing for these mostly mentally ill and
drug addicted people. Our current
agony has a history in the decisions of
the 1950's and 1960's.

At Rockland Hospital in New York
State during the early 1950’s, Dr. Na-
than Klein developed the first tranquil-
izer, now commonly known as lithium.
When Avril Harriman became Governor
of New York in 1955, he was encouraged
to establish a program to utilize the
findings of this new drug. As an assist-
ant to Jonathan Bingham, the commis-
sioner of mental hygiene, I was present
at the meeting in the Governor’s office
when it was decided to establish a $1.5
million program—a considerable
amount at that time—to provide the
tranquilizer when appropriate to all pa-
tients statewide. Almost immediately
the population of State mental institu-
tions began to decline.

In 1963, President Kennedy, encour-
aged by the results of New York State,
signed his last bill, the Mental Retar-
dation Facilities and Community
Health Centers Construction Act of
1963, a legislative effort to close insti-
tutions which housed victims of mental
disorders. As an Assistant Secretary of
Labor, I was a member of the task
force which proposed a draft of this leg-
islation to the President. The act envi-
sioned a system which would take peo-
ple out of mental hospitals and treat
them through local facilities. And the
proposition was to have one center for
every 100,000 people; 2,000 by the year
1980. Only 450 have been built. Can we
then be surprised that deinstitu-
tionalization has failed.

It is long past time that we take
steps to remedy the problems of the
mentally ill and drug addicted home-
less. Recently, Senator DANFORTH and I
introduced S. 62, the Homeless Men-
tally I11 Outreach Act of 1991 which
would provide immediate help to the
homeless mentally ill, a population
which the American Psychiatric Asso-
ciation estimates is 25 to 50 percent of
the homeless population. And many
more are drug addicted. Some are both.
Our bill would require local health per-
sonnel to take homeless people off the
streets and bring them into local cen-
ters where they could receive thorough
medical evaluations. After evaluating
the homeless, these centers would refer
the homeless to the appropriate agen-
cies, help them apply for entitlement
programs and devise individualized
treatment plans. A National Commis-
sion for the Homeless Mentally Ill
would also be established to study the
availability, accessibility and composi-
tion of mental health services for this
population. This bill is not a perfect
one, but it is a first step toward get-
ting these individuals the treatment
that they need.
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Mr. President, I ask unanimous con-
sent that the New York Times article
be included in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

FRrROM SUBURBS, NEW AID FOR THE HOMELESS
(By William Glaberson)

The wind cut through Central Park just
after midnight and the group of homeless
men surged around 17-year-old Rory B.
Quinn.

In another setting, the teen-ager from
Hasting-on-Hudson, a place where the prob-
lems of the streets often seem far away,
might have been frightened. Instead, he
asked in the early morning hours yesterday,
“Do you need a blanket?"

There is a backlash of fury, at the begging,
the smell and the needs of the homeless. But
advocates of the homeless and government
officials say there are also signs of a new
backlash against the backlash: A growing
movement across the metropolitan region of
people trying to do something directly about
the desperation in the streets. The move-
ment is made up of people who hand out
blankets on cold nights, some of them young
people like Rory Quinn.

One by one, the men in Central Park
wrapped the wool blankets around them-
selves. Fifty or more of them went off to the
tailgates of cars with flashing lights in the
small caravan that had come from West-
chester. The men collected sandwiches,
clothing, toiletries and hot coffee from other
suburban teen-agers. Then they slipped back
into the shadows and bushes of Central Park
where they live.

‘“Whether you're rich or poor, for anybody
who went and saw what I saw, there's no way
you can just ignore them anymore,” Rory
Quinn had said back at Hastings High in
Westchester County last week, as he ex-
plained the chaperoned monthly trips some
of the school's students take to the New
York streets.

Agencies like the Coalition for the Home-
less, New York Cares and the Youth Service
Opportunity Project say the number of peo-
ple who volunteer in soup kitchens, shelters
or, like the Hastings students, the streets,
has increased steadily since the late 1980's.

Food and clothing drives are becoming
common across the region and organizations
like the one Rory Quinn works through, Mid-
night Run, based in Dobbs Ferry, N.Y., or
Bridge, which runs a similar program based
in Summit, N.J., have become institutions
among the New York City homeless.

Some advocates of the homeless say the
value of the programs is limited because
they have not grown as fast as the demand
for the necessities of life. But other advo-
cates, like Mary E. Brosnahan, the executive
director of the Coalition for the Homeless,
say the programs accomplish more than can
be measured by the relatively small number
of stomachs that are filled for a few hours.

Across the lines of class, and, often, race,
she said, the volunteers take back to their
homes a new sense of the dimensions of the
problem and the humanity of the people who
do not have homes. ““Now it's Sharon, who
lives on a steam grate,” she said, ‘‘not, that
black fellow with the cup begging on the cor-
ner.”

STEREOTYPES FADE AWAY

Karen Gunther, 15, a 10th grader at Hast-
ings High, said she was afraid of homeless
people at first. But the stereotypes melted as
she got to know names and faces. “‘If you put
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President Bush in a shelter, he'd probably
feel like the homeless people do,” she said.
“It might change his perspective."

The new volunteers come from all kinds of
towns and neighborhoods in and around the
city. No one knows how many there are.
They are all ages. But many of them are so
young that they do not remember a time
when there were not people living on the
streets of New York. The New York State
Governor's Office for Voluntary Service esti-
mates that some 30 percent of all high-school
students in the state are now involved in
some type of community service.

Some of those who work in the programs
say the starkest contrasts in these new en-
counters come when the children from the
most privileged places come upon the men
and women who may be the area's least
lucky people.

Last week, girls from the elite Spence
School on Manhattan's East Side were work-
ing at St. John’'s Bread and Life Soup Kitch-
en in Brooklyn's Bedford-Stuyvesant sec-
tion. Groups from St. Peter's Preparatory
School in Jersey City and the private
Woodmere Academy on Long Island regu-
larly help ladle out food at places in Manhat-
tan like the Holy Apostles Soup Kitchen in
Chelsea.

In the dark of Riverside Park before the
group moved on to Central Park, a circle of
the Hastings teen-agers formed around Bar-
bara Brown. She is 41, she said, and has been
living in the park since she lost her job as a
hospital clerk and then her apartment two
years ago. She was clutching her belongings
and pouring the coffee they gave her into an
old soda bottle to save for later, she said.
Iced coffee under the stars, she said it would
be.

She smiled at them and broke into a ditty
with a little dance step she seemed to have
performed before for her visitors from the
suburbs. “The Midnight Run,” a frail voice
sang, ‘‘is so much fun.”

The teen-agers cheered and laughed with
her. But there was silence when she looked
down, holding her soda bottle of cooling cof-
fee. “If it weren't for you all coming,"” she
said, “‘a lot of people would not have been
able to make winter."”

Then Barbara Brown was gone again. Alice
Merchant, who is in the 10th grade at Hast-
ings High and who was sitting on a car fend-
er on Riverside Drive, said, "It really puts
things in perspective, where you are and
what you have."

In their brick high school on the hill, the
problems down in the city, where many of
their parents work and where they go to con-
certs and museums, now seem like their
problems.

“It’s our business, not as suburbanites, but
as human beings,” said Matthew R. Gross-
man, who is 16. *‘it has noting to do with ge-
ography.”

But on the West Side of Manhattan, resi-
dents do not necessarily see things the same
way. Many have complained, local official
say, about the noisy outsiders who insist on
coming in the middle of the night and draw-
ing bands of homeless people. Jerrold Nadler,
the Assemblyman from the area, calls the
Midnight Run ‘‘contemptuous of neighbor-
hood residents’ for its policy of late-night
deliveries that organizers say is necessary to
serve homeless people where they sleep.

DIFFICULT RELATIONSHIPS

Even from the homeless, relationships are
sometimes difficult for the high school stu-
dents to measure. Last year, several of the
teen-agers said, they felt they grew espe-
cially close to a woman named Carol who
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lived in Battery Park. They would talk like
friends when they saw one another. One girl
gave Carol the sneakers off her own feet. The
teen-agers brought Carol train tickets and
subway tokens so she could attend a dinner
for the homeless in Hastings that the high
school group was running,

But Carol never appeared, Jeanne Newman,
the art teacher who is the coordinator of all
the homeless activities at Hastings High,
said that other homeless people told her
Carol had slipped into a tangle of crack,
drinking and prostitution. None of the Hast-
ings High students ever saw Carol again.
“My kids,” Ms. Newman said ‘‘were very,
very upset with reality.”

One of them was Meredith J. Lue, who
graduated last year. On a break from Colgate
University, she was back in the early hours
of yesterday night making sandwiches and
remembering what Carol had taught her
friends from Westchester. ‘‘There are people
who live different lives,”” Ms. Lue said. “Liv-
ing in Hastings, we have pretty stable lives
and it's not like that everywhere. I think it’s
important people learn it's not like that so
close to us."

When the caravan of cars pulls back onto
the Saw Mill Parkway in the early morning
hours once a month, the Hastings teen-agers
head toward home, soccer games, romance
and homework. but many of them said that
in the month between their trips to the
world that is so close to theirs they often
thought about the people of the streets.

“If it’s & cold night,"” said Sarah E. DeVita,
who is in 10th grade, “I wonder if they have
enough blankets to be warm."

THE GENERAL AGREEMENT ON
TARIFFS AND TRADE (GATT)
PANEL REPORT ON TUNA-DOL-
PHINS

Mr. HOLLINGS. Mr. President, on
August 16, 1991, three GATT panelists
from Hungary, Uruguay, and Switzer-
land released their report on Mexico's
challenge to our Marine Mammal Pro-
tection Act [MMPA] and the Dolphin
Protection Consumer Information Act.
This panel found that the MMPA was
inconsistent with this country’s obliga-
tions under the GATT.

Recently, I was joined by 62 of my
colleagues in sending a letter to Presi-
dent Bush urging him to take prompt
and decisive action to deal with this
panel report. I ask unanimous consent
that a copy of that letter be printed in
the RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

COMMITTEE ON COMMERCE, SCIENCE,
AND TRANSPORTATION,
Washington, DC, October 3, 1991.
Hon. GEORGE BUSH,
President of the United States, the White House,
Washington, DC.

DEAR MR. PRESIDENT: We were alarmed to
learn that a General Agreement on Tariffs
and Trade (GATT) dispute settlement panel
recently determined that U.S. restrictions
on imports of tuna under the Marine Mam-
mal Protection Act (MMPA) were inconsist-
ent with U.S. GATT obligations. That legis-
lation, passed in 1972, has been a cornerstone
of U.S. environmental policy and has been
responsible for significantly reducing the
needless destruction of dolphins, a widely
recognized international goal.
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We have serious misgivings about the con-
clusions of the GATT panel report. The Unit-
ed States appropriately argued before the
panel that the restrictions were designed to
protect animal life and to conserve exhaust-
ible natural resources—two policy objectives
which justify import restrictions as long as
they are not applied in a discriminatory
manner. We have relied on this justification
in passing legislation to protect the environ-
ment and conserve natural resources. The
potential negative impact of the GATT panel
decision on our ability to effectively address
these issues is a matter of great concern to

us.

We therefore urge you to take immediate
action to demonstrate to the world that the
United States remains serious about envi-
ronmental protection. First, we urge you to
fully exercise U.S. rights by blocking, for an
appropriate time, the adoption of the GATT
panel report. Second, we would be willing to
consider binding bilateral or multilateral
agreements necessary to achieve full compli-
ance with the objectives of the MMPA.
Third, we believe it is imperative for the
United States to work with our trading part-
ners to ensure that the GATT fully recog-
nizes the legitimate objectives of protecting
the environment and conserving natural re-
sources.

Finally, we urge the Administration to re-
frain from entering into any agreements on
this issue, with any country, until full con-
sultations are made with the appropriate
Committees of Congress. We appreciate your
attention to this critical issue, and we look
forward to receiving your response.

Sincerely,

Bob Packwood, Ted Stevens, Dennis
DeConcini, Tim Wirth, Herb Kohl,
Slade Gorton, Jay Rockefeller, Daniel
Inouye, Ernest F. Hollings, John F.
Kerry, Richard Bryan, Patrick Moy-
nihan, Joe Biden, Brock Adams, Max
Baucus, Harris Wofford.

Bill Roth, Frank Murkowski, Carl Levin,
Dick Lugar, Paul Simon, Al Gore, Ted
Kennedy, Terry Sanford, Bob Kasten,
Jim Jeffords, John Chafee, Wendell
Ford, Alan Cranston, Daniel Akaka,
Paul Wellstone, Paul Sarbanes, George
Mitchell, Alfonse D'Amato.

Quentin Burdick, Joe Lieberman, Bill
Cohen, Tom Harkin, John Glenn, Don
Riegle, Steve Symms, Howell Heflin,
Frank Lautenberg, Alan Dixon, Chris
Dodd, Howard Metzenbaum, David
Pryor, Harry Reid, Claiborne Pell, Bill
Bradley, Bob Graham, Jim Exon,

Mitch McConnell, Dan Coats, J. Bennett
Johnston, Wyche Fowler, Jr., Thomas
A, Daschle, Barbara A. Mikulski, Dave
Durenberger, Connie Mack, John Sey-
mour, David L. Boren, Charles S. Robb.

Mr. HOLLINGS. As we noted in that
letter, the MMPA has been a corner-
stone of U.S. environmental policy
since its passage in 1972 and has been
responsible for significantly reducing
the needless destruction of dolphins, a
widely recognized goal of the inter-
national community.

Whatever happens, I assure my col-
leagues that we will not halt our ef-
forts to conserve and protect dolphins
and other marine mammals, just be-
cause three men in Geneva have ruled
that the dolphins do not belong to us.
Indeed they do not; they belong to the
citizens of this world as part of our
common heritage, not to any one per-
son or any one country.
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That is why we have called on the ad-
ministration to block the panel report.
That must be the first step. As we said
in our letter to the President, we must
take immediate action to demonstrate
that we remain committed to environ-
mental protection. We must make it
very clear that this panel report is un-
acceptable, and we must also reach for
a long-term solution.

We must also deal with the broader
environmental concerns raised by the
ruling; because if this report reflects a
correct interpretation of the GATT,
then it is clear that the GATT is fun-
damentally flawed. It is also clear that
this report puts into jeopardy our
international efforts not only to save
the dolphins, but to protect African
elephants, whales, and other endan-
gered species; conserve and manage
fisheries and ban the use of driftnets;
and address global environmental prob-
lems like ozone depletion and green-
house warming.

Some have counseled that this deci-
sion is so fresh that we must delay any
action to correct the GATT or move
beyond it, but I disagree. Indeed, I be-
lieve we should not move forward with
any new round of GATT negotiations
without resolving this. We cannot
allow environmental statute after stat-
ute to come under attack, and post-
pone addressing the problem until the
Uruguay round concludes and then the
next round begins and ends. Waiting
for the conclusion of yet another round
of multilateral trade negotiations
could take 20 years. If we are concerned
about the future of this planet and the
creatures which dwell on it, we must
not delay.

We cannot afford, nor can the planet,
to sweep this problem under the rug
with some quick, temporary fix. And
believe me, the fix is in the works.
There are those who recommend we
clean this problem up with Mexico in
the North American Free Trade Agree-
ment [NAFTA]. After all, legislation
implementing the NAFTA will be on a
fasttrack.

1 take this opportunity to remind the
administration of its commitment not
to weaken any U.S. environmental
standards in the North American Free-
Trade Agreement. That commitment
would include, I assume, the MMPA. At
this time, I ask unanimous consent
that an insightful article on this issue
written by Jessica Matthews, vice
president of World Resources Institute,
be printed in the RECORD.

There being no objection, the article
was ordered to be printed in the
RECORD, as follows:

DoLPHINS, TUNA AND FREE TRADE
(By Jessica Mathews)

Ten months ago, the United States im-
posed an embargo on Mexican tuna, which is
caught by using practices that indiscrimi-
nately slaughter dolphins. Mexico charged
that the embargo violated the General
Agreement on Tariffs and Trade (GATT).
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Now, a panel of judges acting in secret (the
normal GATT practice), has not only held
that the Marine Mammal Protection Act vio-
lates GATT, but ruled so broadly that the le-
gitimacy of dozens of U.S. laws, and even of
multilateral environmental treaties, is cast
into question.

The slow process of tracing the intricate
links between trade and the environment
was just beginning, The ruling has thrown
the scene into chaos, trapping the adminis-
tration in a morass of conflicting pledges
and forcing a frantic search for new guide-
lines.

The 45-year-old GATT text, like most trea-
ties of its day, does not mention the word
“environment,” though it does allow trade
measures necessary to protect human, plant
and animal health or to conserve exhaustible
natural resources. Scrutinizing these few
words, the GATT judges decided that these
exceptions to free trade apply only within
national borders. A country can use trade
measures to protect its own atmosphere, for
example, but not the atmosphere outside its
borders.

U.S. laws that would be disallowed under
such reasoning include acts to protect the
oceans, biological diversity, whales, ele-
phants, fisheries, forests, migrating birds
and endangered species. Most international
treaties are applied through national laws,
s0 any that employ trade measures are im-
plicated as well, including the Montreal
treaty on stratospheric ozone, the treaty
banning trade in endangered species and
many more.

Further, the judges said, GATT requires
equal treatment of products regardless of
how they are produced. Thus, tuna is tuna
whether it is caught with purse seine nets
that kill dolphins, with even deadlier drift
nets that kill everything in their 30-mile-
long paths or by saner methods that require
killing only what humans want to eat.

The panel's rulings may be legally sound,
but they are environmental nonsense. No
country can protect its own smidgen of air
or ocean or living part of the global com-
mons. Trade measures are often the only
means short of & multilateral treaty to influ-
ence the behavior of other countries. Even
within a broad treaty, trade sanctions are an
effective tool to discourage free riders, coun-
tries that would like to enjoy a treaty's ben-
efits without conforming to its require-
ments.

In order to win fast-track negotiating sta-
tus for the Mexican free trade agreement
last spring, the Bush administration was
forced to assure Congress that it would not
allow trade agreements to weaken U.S. envi-
ronmental protections. Now those laws are
threatened more seriously than anyone con-
templated, a “worst case scenario’ as Rep.
Henry Waxman (D-Calif.) calls it, and
through a challenge brought by Mexico.

Both governments are running for cowver.
Awakening belatedly to the ruling's poten-
tially disastrous impact on American public
opinion, Mexico purchased full-page ads in
U.S. newspapers promising all sorts of dol-
phin-friendly acts except a commitment to
stop their killing. For the time being Mexico
has postponed taking its winning ruling be-
fore the GATT council, the final decision-
making body.

The Bush administration’s problems are
deeper. Notwithstanding the president’s
pledge to forbid weakening environmental
laws in the name of free trade, U.S. officials
have told Mexicans that the government will
get the dolphin protection law weakened.
Congress, correctly, has no interest in doing
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s80. Moreover, success could doom the Mexi-
can free trade agreement by confirming the
most paranoid fears that free trade is an in-
direct way of forcing environmental back-
sliding that could not be achieved directly. If
wisdom prevails, the administration will
leave the dolphin law alone.

That leaves the problem of what to do
about the ruling. Committed to strengthen-
ing GATT, the United States wants to avoid
a unilateral veto in the council, but letting
the ruling stand is out of the question. The
broader question is whether the GATT text
must be rewritten or whether its many envi-
ronmental blind spots can be brought up to
date through interpretation and precedent.
Negotiations on the range of environmental
issues linked to GATT would probably be the
last straw for the faltering Uruguay round.
But leaving the issues unaddressed until the
next trade round promises years of wholesale
confusion and recurring international
clashes.

The tuna embargo is only a small piece of
the tangled trade/environment knot. The
connections cut every which way, often con-
flicting. High environmental standards can
expand exports by stimulating innovation or
curb them by imposing higher costs. Freer
trade could improve environmental manage-
ment or -encourage shortsighted plunder of
natural resources. This is not a case where
the need is to generate sufficient political
will to take widely agreed upon actions, but
oim in which the right answers are not yet
clear.

Given the urgency of many environmental
trends, the job of finding those answers can-
not wait. It should start now—beginning
with a suitable demise for the tuna embargo
ruling—continuing in parallel to, and be-
yond, the Urnguay round.

Mr. HOLLINGS. While we have urged
the administration to block the GATT
panel report, I must point out, that
once the dispute settlement text being
considered in the Uruguay round is
adopted by us on a fast track, we will
no longer be able to exercise the option
to block bad panel reports. In other
words, in this round, the U.S. Govern-
ment is preparing to give up the very
right we are urging the President to

use.

In the final paragraph of our letter to
the President, we urge the administra-
tion to fully consult with Congress be-
fore entering into any agreements with
any country. The administration has
not done this. USTR briefed staff on
the panel report in late August. Then
in September, staff was informed that
a deal had been made with the Mexi-
cans, a deal that apparently included a
pledge to lobby Congress to change the
MMPA. This hits a sore spot with me.

This administration appears not to
have a firm grip on some common defi-
nitions. Consult does not mean tell us
what happened after the fact. Consult
means, according to my Webster's, “‘to
ask the advice or opinion of." Telling
us after the fact that a quick agree-
ment was reached with the Mexicans in
Mexico City is not consulting, it is in-
forming us of what has already been
done.

Much was made of the consultation
process during the fast-track debate,
but I think we have lost the meaning
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somewhere. Consultation is supposed
to be give and take, not a lecture on
expanding export opportunities.

In conclusion, I urge my colleagues
to consider the implications of this
panel report. Its narrow interpretation
of GATT's article XX exceptions opens
to international attack a host of exist-
ing and proposed legislation to protect
and conserve the environment. Some
reforms must be made—not 20 years
from now, but now. Our planet cannot
afford for us to wait.

I must note with some irony that the
situation in which we find ourselves
today is exactly what we warned the
Senate could happen during our debate
4 months ago on fast track. This is pre-
cisely why my effort to stop the fast
track was supported by Friends of the
Earth, Sierra Club, Public Citizen, and
many other environmental and
consumer groups. Many scoffed at the
thought that the GATT was a threat to
U.S. environmental policy and yet here
we are.

In fact, I would be remiss if I did not
recognize the valuable support of the
environmental and consumer commu-
nity on this matter. Not only were
these groups far sighted enough to pre-
dict this would happen earlier this
year, they have worked long and hard
to support the integrity of the MMPA.
I do not intend to see those efforts go
to waste.

SYLVIA CHAVEZ LONG AS ASSIST-
ANT SECRETARY FOR VA CON-
GRESSIONAL AFFAIRS

Mr. DOMENICI. Mr. President, I am
pleased to inform you that this morn-
ing the Senate Committee on Veterans'
Affairs favorably recommended Sylvia
Chavez Long, a fellow native of New
Mexico, for the position as Assistant
Secretary for Congressional Affairs in
the Department of Veterans Affairs.
Since the full Senate will be voting on
Ms. Long soon, I would like to take
this opportunity to first of all con-
gratulate Ms. Long and to take a mo-
ment to tell you a little about this
noteworthy New Mexican and her
achievements.

In her new position, Ms. Long—a na-
tive of Santa Fe, NM—will be the Sec-
retary’s principal adviser on the VA's
legislative agenda, including all poli-
cies, plans, and operations related to
the Department’s congressional affairs
programs. Frankly, her confirmation
comes as good news not only for the
VA and the Congress, who will benefit
directly from the expertise Sylvia
brings to her position, but also for our
veterans, who will benefit from her in-
sight and experience. And, of course,
the promotion is a wonderful oppor-
tunity and honor for Sylvia herself.

Ms. Long's commitment to veterans’
and their interests, is especially com-
mendable, as her record clearly indi-
cates. Before her promotion to Assist-
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ant Secretary, Ms. Long served as the
VA’'s Deputy Assistant Secretary for
Program Coordination and Evaluation.
In this position, she was responsible for
policy-level management and for over-
sight of the Department's evaluative
studies and analyses of all data col-
lected regarding the impact of specific
programs and their effectiveness.
Clearly, this experience has given her
valuable insight into how well the pro-
grams we have set up for veterans are
working, and what weaknesses in the
system need to be addressed.

Ms. Long also served as VA special
issues coordinator. During that time,
she addressed many issues of vital im-
portance to veterans and their fami-
lies, including post traumatic stress
disorder, agent orange, and caring for
the aging veterans population. She also
represented the Secretary of Veterans
Affairs on the Domestic Policy Council
Working Group on Children and the
Family. These are all issues we are
very concerned about in the Congress
as well, and I know we share Ms.
Long's dedication to providing for vet-
erans in these critical areas.

We in New Mexico are very proud of
Sylvia and all she has accomplished in
her nearly 20 years of distinguished
public service. For over 17 years, she
served New Mexico as a senior aide to
two good friends of mine—Interior Sec-
retary Lujan, when he was a Congress-
man for New Mexico's First District,
and Secretary Lujan’s successor in the
House of Representatives, STEVE
ScCHIFF. In their offices, she handled is-
sues relating to the VA and the Depart-
ment of Defense, where she helped
countless New Mexicans with problems
and questions they had relating to
military, civilian, or veterans' bene-
fits.

In New Mexico, she also served as
State chairman of the Office of the As-
sistant Secretary of Defense, New Mex-
ico Committee for Employer Support
of the Guard and the Reserve. Here she
directed a 100-member committee that
helped to educate employers of mem-
bers of the National Guard and Reserve
forces on their rights as employers, as
well as greater rights and responsibil-
ities. She also currently serves as
chairman of the Greater Albuquerqgue
Chamber of Commerce Military Affairs
Committee, which serves to maintain a
good relationship between the military
and business communities in the Albu-
querque area.

In addition, she continues to serve on
numerous advisory counsels and panels
supporting veterans and reservist pro-
grams in which her service has always
been exemplary. In fact, in 1988, she
was awarded the Distinguished Citizen
Award by the commander in chief, U.S.
Air Force Military Airlift Command,
and in 1990 received the Honorary Pro-
file of Courage Award, presented by the
New Mexico Vietnam Veterans Leader-
ship Program. She has also received
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the Naval Reserve Meritorious Service
Medal and the Armed Forces Reserve
Medal for her service with the U.S.
Navy Reserve.

Again, Mr. President, let me say how
very proud all of us in New Mexico are
of Sylvia Chavez Long and all she has
accomplished. I am very pleased the
Veterans' Affairs Committee has recog-
nized her achievements, and I look for-
ward to casting my vote in her favor as
well. I am confident she will continue
to serve the Congress, the Veterans’
Administration, and, most impor-
tantly, the veterans of our country
with the same enthusiasm and profes-
sionalism with which she has always
served the people of New Mexico.

THE START TREATY MUST BE
POSTPONED

Mr. HELMS. Mr. President, on Tues-
day, President Bush and President
Gorbachev will meet in Madrid. They
will take time out from the Middle
East peace discussions to talk about
President Bush's recent announcement
of unilateral reductions of nuclear
weapons and President Gorbachev's an-
nouncement of Soviet unilateral cuts.

Of course, the word ‘““Soviet’ is obso-
lete, because no one has yet come up
with a convenient word or phrase de-
scriptive of the central government of
the former Soviet Union. But that very
dilemma points to something far more
profound when we hear that the two
Presidents will be discussing arms con-
trol matters.

The reason there is no simple de-
scription of the former Soviet Union is
because Russia and its neighboring re-
publics are in flux, both in their rela-
tionships to each other and their rela-
tionships to whatever central entity
results from the breakup. We know
that President Gorbachev is President,
but we do not know what being Presi-
dent of that entity means anymore. We
do not know what powers the central
authority will have, or even if it will
have the kind of strong authority nec-
essary to carry out successful arms
control and arms control verification.

Thus it is very disturbing that Presi-
dent Bush and President Gorbachev
will be discussing arms control meas-
ures—a sort of minisummit for bilat-
eral arms control in the midst of the
Middle East negotiations. Even if clari-
fications in the separate proposals of
the two Presidents are achieved, the
result will be a kind of de facto START
II, without a treaty to assure verifica-
tion.

Mr. President, the irony of all of this
is that START I—the treaty signed by
President Bush and President Gorba-
chev on July 31—does not yet have a
completed text. That text is still under
negotiation, and is not scheduled to be
sent to the Senate until January.

This is a highly unusual situation.
Indeed, Mr. President, it is a totally
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unprecedented situation. The text of a
treaty is always required to be com-
pleted before signing, and it is made
available to the public immediately.
But almost 3 months have gone by, and
Congress still does not know what was
agreed to in all specifics. This is more
than a mere quibble. It is a profound
defiance of the advice and consent
process.

Because of the difficulty—indeed, I
believe the impossibility—of adequate
verification, the treaty definitions and
formulas are intricate and long. Slight
changes in those formulas can have
profound impact on the implementa-
tion and impact of the treaty.

Experts who have seen the drafts re-
port that major changes in key issues
resulted from the postsigning negotia-
tions, and that the text is presently in
total disarray, filled with inconsist-
encies and undefined terms. The still-
expanding draft is reported to be more
than 750 pages long. Furthermore,
there is the problem of the submitted
Soviet data, which is reported to con-
tain a serious flaw.

Moreover, while the July 31 treaty
was still in the process of change, the
Soviet Union itself began to disinte-
grate. Nineteen days after the signing,
the coup of hardliners representing the
Soviet KGB military-industrial com-
plex overthrew the President who
signed it. The restoration of Gorbachev
by Boris Yeltsin, the President of the
Russian Republic, did not mean the
restoration of his authority. Rather, it
meant the restoration of a mere transi-
tion figure, a mere placeholder without
authority and without a constituency.

At the same time, the independence
movements of the former constituent
republics has thrown into doubt the
practical workability of the START
Treaty. If there were indeed a true suc-
cessor regime to the old Gorbachev re-
gime, the new regime could simply
agree to accept the START Treaty as
it stands.

But there is no simple successor re-
gime to take up the duties of the old
regime under international law. The
breakup of the territory leaves instal-
lations limited and prohibited by
START distributed throughout the ge-
ographic region, with command and
control procedures impossible to put
into effect.

Indeed, some of the republics, such as
the Ukraine, have announced the for-
mation of their own armies, and have
refused to agree to the provisions of
START. Uncertain of the outcome of
any future central government, and un-
certain, too, what the future govern-
ment of the Russian Republic might
bring, they are hesitant to give up
their nuclear bargaining chips. One
bullet might change the President of
the Russian Republic, or hard-line ele-
ments within the military might seek
to restore an authoritarian central
government as evil—or even more
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evil—as the empire which has col-
lapsed.

Mr. President, I urge President Bush
to be extremely cautious in accepting
any clarifications or unilateral dec-
larations on arms control in Madrid, or
even in the near future. President
Gorbachev is not an appropriate part-
ner for such discussions, because he
does not have the commanding author-
ity to make sure even that his own
wishes are carried out.

In fact, Mr. President, I go further. I
urge President Bush not to send the
July 31 START Treaty to the Senate.
The treaty must be completely renego-
tiated, if and when there is a com-
petent authority with whom to nego-
tiate.

It should be remembered that in the
9 months leading up to the signing on
July 31, the Soviet hardliners were in
complete control of the negotiating
process, and demanded that specific
further concessions must be made on
points where tentative agreement had
already been reached. The TUnited
States delegation, unfortunately, sur-
rendered to this pressure. The leaders
of this group, including Jeneral
Moiseyev, General Yazov, Foreign Min-
ister Bessmertnykh, Chairman
Beklanov of the Military-Industrial
Commission [VPK] and KGB Chairman
Kryuchkov, are now in prison awaiting
trials for treason.

The result of the negotiations with
these criminals was a treaty which is
fatally flawed in protecting U.S. na-
tional security. From those details al-
ready released, there appear to be at
least five major flaws. The full expla-
nation of these flaws is highly tech-
nical, and will be deferred until the full
text is made available. But preliminary
analysis already shows the following:

First, START completely legalizes
two Soviet ICBM's which the Soviets
have finally admitted violated SALT I
and SALT II, and four others which
they have not admitted. In 1982, the
Soviets suddenly began flight testing
two new types of ICMB’s—the S8-24
and the S8-25.

But the 8S-25 ICBM turned out to be
a prohibited second new type light
ICBM, and it was illegal for several
reasons—it has about 10 times more
than the allowed 5 percent increase in
throw-weight, its telemetry was fully
encrypted—encoded—illegally, and it
violated the prohibition on the propor-
tion of throw-weight used by the single
warhead.

Moreover, the S8-24 also turned out
to be illegal, because its electronic te-
lemetry signals were fully encrypted in
violation of SALT II prohibitions
against such encryption. But there was
another aspect of the new SS-24 that
we have long suspected—it too has
turned out to be another illegal heavy
ICBM. Its launch weight has turned out
to be heavier than 90,000 kilograms.

Second, START is fundamentally un-
equal, and it is therefore inconsistent
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with the equality requirement of the
Jackson amendment to SALT I. This
inequality results because the missile
and bomber warhead down loading pro-
visions and the allowance of large num-
bers of nondeployed missiles and bomb-
ers allow the Soviets the potential to
legally have over twice as many war-
heads as the United States.

Third, START will allow significant
Soviet advantages in covert forces,
which also will not be counted.

Fourth, START is destabilizing, be-
cause it will increase the Soviet first-
strike advantage, and allow the further
modernization of Soviet heavy and
superextra heavy ICBM's designed for a
first-strike role.

Fifth, START will not be effectively
verifiable, even with the completion of
the greatly scaled-down verification
provisions still under negotiation.

Therefore, Mr. President, the present
START Treaty should not be sent to
the Senate. Its terms do not apply to
the current situation. The Soviet
Union does not exist, and will not have
a capable successor regime in inter-
national law. And the text of the trea-
ty in its major outline is fatally flawed
in protecting U.S8. security interests
because of concessions to Soviet
hardliners—concessions which are
probably unnecessary Dbecause the
hardliners are presently in prison, and
may even be executed.

If the situation in Russia and the
other republics solidifies, and if a com-
petent central authority emerges in
the future, then it will be time to re-
negotiate START, beginning on equal
terms and resulting in an equal treaty.

R —

TERRY ANDERSON

Mr. MOYNIHAN. Mr. President, I rise
to inform my colleagues that today
marks the 2,414th day that Terry An-
derson has been held captive in Leb-
anon.

Today, two Beirut daily newspapers
published a letter from Peggy Say to
Terry Anderson. In her letter, Peggy
calls the videotape of her brother—re-
leased earlier this month—a wonderful
gift, noting his good health and sense
of humor. And she reminds him:

Thousands of people will be praying for
you this Sunday for your birthday and for
the continued success of the Perez de Cuellar
mission.

More. Sulome, Terry Anderson’s
daughter, has recorded a video mes-
sage. And the BBC is broadcasting
birthday greetings from John McCar-
thy and Brian Keenan, perhaps others.
I add my own.

Mr. President, I ask unanimous con-
sent that an Associated Press report
detailing the day's events be printed in
the RECORD at this time.

There being no objection, the report
was ordered to be printed in the
RECORD, as follows:
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Two PAPERS PUBLISH PEGGY SAY'S LETTER
TO ANDERSON
(By Rima Salameh)

BEIRUT, LEBANON.—American hostage
Terry Anderson’s sister sent him a letter
that was published in Beirut newspapers on
Friday, two days before his seventh birthday
in captivity.

Freed hostages John McCarthy and Brian
Keenan also broadcast messages of hope to
their former cellmates Friday, including a
special birthday wish to Anderson.

The greetings came four days after kidnap-
pers released American educator Jesse Turn-
er, who returned to the United States on Fri-
day. Turner was freed as part of complex ne-
gotiations mediated by the United Nations
that have raised hopes for the freedom soon
of all the Westerners held in Lebanon.

In her letter to Anderson, who turns 44 on
Sunday, his sister Peggy Say wrote that the
family was heartened by the way he looked
on a videotape broadcast by Cable News Net-
work on Oct. 6.

“The family is still basking in the glow of
your robust good health, which was quite ob-
vious on your videotape,” Say wrote.

“Equally apparent was the survival of your
sense of humor and emotional well-being."

“We are very grateful that you were al-
lowed to send us this wonderful (videotape)
gift,” she wrote.

The letter was published by Beirut’'s two
conservative newspapers, Al-Answar and Ad-
Diyar. Other Beirut dailies, including the
leading An-Nahar and as-Safir, also received
Mrs. Say's letter and plan to publish it Sat-
urday.

Anderson's 6-year-old daughter, Sulome,
who was born nearly three months after his
capture, sent him a videotaped birthday mes-
sage, saying she felt he would be out soon.

Anderson, chief Middle East correspondent
for the Associated Press, is the longest-held
hostage. He was kidnapped on March 16, 1985.

Islamic Jihad, a pro-Iranian Shiite Muslim
fundamentalist group, claims it holds Ander-
son as well as American educator Thomas
Sutherland and Anglican church envoy Terry
Waite, a Briton.

Keenan, McCarthy and other freed West-
erners have said Anderson and other captives
are allowed to read newspapers and maga-
zines and listen to radios.

In their radio message on the BBC, McCar-
thy and Keenan spoke hopefully about what
Anderson and the others would encounter
when they are finally freed. “I think it
struck me, and will probably strike all the
boys as they come home, that we are very fa-
mous people because of what has been done
for us, and that is a little unnerving if you
haven't been when you went away," said
McCarthy, 34, a television journalist who
was released on Aug. 8.

McCarthy wished Anderson a happy birth-
day and then assured the hostages: “‘Every-
thing’s fine with your families ... It's been a
great joy to talk to them and get to know
them. When you're ready when you come
home, it will be lovely to meet up with you
all again, with the families."

Speaking of Anderson's daughter, Sulome,
he said: ““There's a lot of Terry obviously in
her, though they have yet to meet. But God
willing, that will be very soon."

Say’'s letter gave her brother a detailed ac-
count of the activities of each family mem-
ber, as well as the efforts being made by U.N.
Secretary-General Javier Perez de Cuellar to
free him.

“Thousands of people will be praying for
you this Sunday for your birthday and for
the continued success of the Perez de Cuellar
mission," said the letter.
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The United Nations has been trying to ar-
range & swap of the Western hostages held in
Lebanon for an estimated 300 Arab prisoners
held by Israel and its proxy militia, the
South Lebanon Army.

Perez de Cuellar’s efforts came in response
to a letter from Islamic Jihad that was
brought to him by McCarthy. Since then,
three Western captives have been released—
Briton Jack Mann as well as Americans Ed-
ward Tracy and Turner.

REMOVAL OF INJUNCTION OF SE-
CRECY—TREATY WITH JAMAICA
(TREATY DOCUMENT NO. 102-16).

Mr. FORD. Mr. President, as in exec-
utive session, I ask unanimous consent
that the injunction of secrecy be re-
moved from the Treaty with Jamaica
on Mutual Legal Assistance in Crimi-
nal Matters (Treaty Document No. 102-
16), transmitted to the Senate today by
the President; and ask that the treaty
be considered as having been read the
first time; that it be referred, with ac-
companying papers, to the Committee
on Foreign Relations and ordered to be
printed; and that the President’s mes-
sage be printed in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The message of the President is as
follows:

To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Treaty
between the Government of the United
States of America and the Government
of Jamaica on Mutual Legal Assistance
in Criminal Matters, signed at Kings-
ton on July 7, 1989, I transmit also, for
the information of the Senate, the Re-
port of the Department of State with
respect to the Treaty.

The Treaty is one of a series of mod-
ern mutual legal assistance treaties
being negotiated by the United States
in order to counter criminal activities
more effectively. The Treaty should be
an effective tool to assist in the pros-
ecution of a wide variety of modern
criminals, including members of drug
cartels, ‘‘white-collar criminals,” and
terrorists. The Treaty is self-executing.

The Treaty provides for a broad
range of cooperation in criminal mat-
ters. Mutual assistance available under
the Treaty includes: (1) the taking of
testimony or statements of witnesses;
(2) the provision of documents, records,
and evidence; (3) the execution of re-
quests for search and seizures; (4) the
serving of documents; and (5) the provi-
sion of assistance in proceedings relat-
ing to the forfeiture of the proceeds of
crime, restitution to the victims of
crime, and the collection of fines im-
posed as a sentence in a criminal pros-
ecution.

I recommend that the Senate give
early and favorable consideration to
the Treaty and give its advice and con-
sent to ratification.

GEORGE BUSH.
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ALBERT EINSTEIN CONGRES-
SIONAL FELLOWSHIP PROGRAM

Mr. DOLE. Mr. President, I send a
resolution to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The legislative clerk read as follows:

A resolution (8. Res. 208) to make fiscal
year 1991 funds available for fiscal year 1992
for the Albert Einstein Congressional Fel-
lowship Program.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the resolution?

There being no objection, the Senate
proceeded to consider the resolution.

The PRESIDING OFFICER. Without
objection, the resolution is considered
and agreed to.

The resolution (S. Res.
agreed to, as follows:

S. RESs. 208

Resolved, That section 4 of the resolution
entitled “A resolution to establish an Albert
Einstein Congressional Fellowship Pro-
gram”, approved August 2, 1991, is amended
by adding at the end of the following new
subsection:

‘() AVAILABILITY.—The funds made avail-
able under subsection (a) for fiscal year 1991
shall remain available through September
80, 1992.".

208) was

| ——

RESTORATION OF THE AUTHORITY
OF THE SECRETARY OF EDU-
CATION TO MAKE CERTAIN PRE-
LIMINARY PAYMENTS TO LOCAL
EDUCATIONAL AGENCIES

Mr. MITCHELL. Mr. President, I ask
unanimous consent that the Labor
Committee be discharged from further
consideration of S. 1848, the dropout
prevention technical correction amend-
ment of 1991; and that the Senate then
proceed to its immediate consider-
ation; that the bill be deemed read
three times and passed; and the motion
to reconsider be laid upon the table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

So the bill was deemed read three
times and passed, as follows:

S. 1848

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Dropout
Prevention Technical Correction Amend-
ment of 1991,

SEC. 2. TECHNICAL AMENDMENT,

Paragraph (2) of section 5(b) of the Act en-
titled **'To provide financial assistance to
local educational agencies in areas affected
by Federal activities and for other pur-
poses”, approved September 30, 1950 (20
U.8.C. 240(b)(2)) is amended to read as fol-
lows:

**(2) As soon as possible after the beginning
of any fiscal year, the Secretary shall, on the
basis of a written request for a preliminary
payment from any local education agency
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that was eligible for a payment for the pre-
ceding fiscal year on the basis of entitle-
ments established under section 2 or 3, make
such a preliminary payment—

“(A) to any agency for whom the number
of children determined under section 3(a)
amounts to at least 20 per centum of such
agency's total average daily attendance, of
75 per centum of the amount that such agen-
cy received for such preceding fiscal year on
the basis of such entitlements; and

*(B) to any other agency, of 50 per centum
of the amount that such agency received for
such preceding fiscal year on the basis of
such entitlements."".

Mr. DOLE. Mr. President, I move to
reconsider the vote.

Mr. FORD. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

NAVAJO-HOPI RELOCATION HOUS-
ING PROGRAM REAUTHORIZA-
TION ACT

Mr. FORD. Mr. President, I ask unan-
imous consent that the Senate proceed
to the immediate consideration of Cal-
endar No. 260, S. 1720, regarding Nav-
ajo-Hopi housing; that the committee
amendment be adopted; that any state-
ments appear at the appropriate place
in the RECORD; that the bill be read a
third time and passed and the motion
to reconsider be laid upon the table.

There being no objection, the Senate
proceeded to consider the bill (S, 1720)
to amend Public Law 93-531 (25 U.S.C.
640d et seq.) to reauthorize appropria-
tions for the Navajo-Hopi Relocation
Housing Program for fiscal years 1992,
1993, 1994, and 1995, which had been re-
ported from the Select Committee on
Indian Affairs, with an amendment on
page 2, after line 8, insert the follow-
ing:

SEC. 3. NAVAJO-HOPI RELOCATION.

(a) AMENDMENT.—Section 12(b)2) of the
Act of December 22, 1974 (256 U.S.C. 640d-
11(b}(2)), is amended by adding at the end
thereof the following new sentence: ‘“‘The
Commissioner serving at the end of a term
shall continue to serve until his or her suc-
cessor has been confirmed in accordance
with paragraph (1) of this subsection.”.

(b) EMPLOYEES.—Section 12(b)(3) of the Act
of December 22, 1974 (25 U.S.C. 640d-11(b)(3))
is amended to read as follows:

*(3) The Commissioner shall be a full-time
employee of the United States, and shall be
compensated at the rate of basic pay payable
for level IV of the Executive Schedule.".

(c) POWERS.—(1) Bection 12(d)(1) of the Act
of December 22, 1974 (25 U.S.C. 640d-11(d)) is
amended to read as follows:

“(d) POWERS OF COMMISSIONER.—(1) Subject
to such rules and regulations as may be
adopted by the Office of Navajo and Hopi In-
dian Relocation, the Commissioner shall
have the power to—

“(A) appoint and fix the compensation of
such staff and personnel as the Commis-
sioner deems necessary in accordance with
the provisions of title 5, United States Code,
governing appointments in the competitive
service, but at rates not in excess of a posi-
tion classified above a GS-15 of the General
Schedule under section 5108 of such title; and

‘(B) procure temporary and intermittent
services to the same extent as is authorized
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by section 3109 of title 5, United States Code,
but at rates not to exceed $200 a day for indi-
viduals.”.

(d) The amendments made by this section
shall not cause any employee of the Office of
Navajo and Hopi Indian Relocation to be sep-
arated or reduced in grade or compensation
for 12 months after the date of enactment of
this Act.

(e) The position of Executive Director of
the Office of Navajo and Hopi Indian Reloca-
tion and Deputy Executive Director of such
Office shall on and after the date of the en-
actment of this Act, be in the Senior Execu-
tive Service.

(f) Any employee of the Office of Navajo
and Hopi Indian Relocation on the date of
the enactment of this Act shall be considered
an employee as defined in section 2105 of
title 5, United States Code.

(g) CoMMISSIONER.—Section 5315 of title 5,
United States Code, is amended by adding at
the end thereof the following:

“*Commissioner, Office of Navajo and Hopi
Indian Relocation.”.

So as to make the bill read:
S. 1720

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “‘Navajo-Hopi
Relocation Housing Program Reauthoriza-
tion Act of 1991".

SEC. 2. REAUTHORIZATION OF APPROPRIATIONS.

Subsection (a) of section 25 of Public Law
93-531 (26 U.S.C. 640d-24(a)) is amended by
striking out ‘‘and 1991." in paragraph (8) and
inserting in lieu thereof ‘1991, 1992, 1993, 1994,
and 1995.".

SEC. 3. NAVAJO-HOPI RELOCATION.

(a) AMENDMENT.—Section 12(b)}2) of the
Act of December 22, 1974 (25 U.S.C. 640d-
11(b)(2)), is amended by adding at the end
thereof the following new sentence: “‘The
Commissioner serving at the end of a term
shall continue to serve until his or her suc-
cessor has been confirmed in accordance
with paragraph (1) of this subsection.".

(b) EMPLOYEES.—Section 12(b)(3) of the Act
of December 22, 1974 (25 U.S.C. 640d-11(b)(3))
is amended to read as follows:

*(3) The Commissioner shall be a full-time
employee of the United States, and shall be
compensated at the rate of basic pay payable
for level IV of the Executive Schedule.".

(¢) POWERS.—(1) Section 12(d)(1) of the Act
of December 22, 1974 (25 U.S.C. 640d-11(d)) is
amended to read as follows:

*(d) POWERS OF COMMISSIONER.—(1) Subject
to such rules and regulations as may be
adopted by the Office of Navajo and Hopi In-
dian Relocation, the Commissioner shall
have the power to—

“*(A) appoint and fix the compensation of
such staff and personnel as the Commis-
sioner deems necessary in accordance with
the provisions of title 5, United States Code,
governing appointments in the competitive
service, but at rates not in excess of a posi-
tion classified above a GS-15 of the General
Schedule under section 5108 of such title; and

‘(B) procure temporary and intermittent
services to the same extent as is authorized
by section 3109 of title 5, United States Code,
but at rates not to exceed $200 a day for indi-
viduals.”.

(d) The amendments made by this section
shall not cause any employee of the Office of
Navajo and Hopi Indian Relocation to be sep-
arated or reduced in grade or compensation
for 12 months after the date of enactment of
this Act.
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(e) The position of Executive Director of
the Office of Navajo and Hopi Indian Reloca-
tion and Deputy Executive Director of such
Office shall on and after the date of the en-
actment of this Act, be in the Senior Execu-
tive Service.

(f) Any employee of the Office of Navajo
and Hopi Indian Relocation on the date of
the enactment of this Act shall be considered
an employee as defined in section 2105 of
title 5, United States Code.

(g) COMMISSIONER.—Section 5315 of title 5,
United States Code, is amended by adding at
the end thereof the following:

“‘Commissioner, Office of Navajo and Hopi
Indian Relocation,”

The PRESIDING OFFICER. The
question is on agreeing to the commit-
tee amendment in the nature of a sub-
stitute.

The committee
agreed to.

So the bill (S. 1720) was deemed read
the third time and passed.

amendment was

ORDER FOR STAR PRINT—SENATE
JOINT RESOLUTION 210

Mr. DOLE. Mr. President, on behalf
of Senator KASSEBAUM, I ask unani-
mous consent that Senate Joint Reso-
lution 210 be star-printed to reflect the
following change that I send to the
desk.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NATIONAL INTERMODAL SURFACE
TRANSPORTATION SYSTEM

Mr. FORD. Mr. President, I under-
stand the Senate has received from the
House H.R. 2950, the Intermodal Sur-
face Transportation Act. On behalf of
Senator MOYNIHAN, I ask that the bill
be read for the first time.

The PRESIDING OFFICER. The
clerk will read the bill by title for the
first time.

The legislative clerk read as follows:

A Dbill (H.R. 2950) to develop a national
intermodal surface transportation system, to
authorize funds for construction of high-
ways, for highway safety programs, and for
mass transit programs, and for other pur-
poses.

Mr. FORD. Mr. President, now I ask
for its second reading.

The PRESIDING OFFICER. Is there
objection.

Mr. DOLE. I object.

The PRESIDING OFFICER. Objec-
tion is heard. Under the rule, the bill
will lie over awaiting its second read-
ing on the next legislative day.

MOTOR VOTER BILL—S. 250

Mr. FORD. Mr. President, I would in-
quire of the Republican leader if I am
correct in my understanding that he is
not in position to give consent to pro-
ceed to S. 250, the motor-voter bill.

Mr. DOLE. The Senator is correct, I
am not in position to do that.

CONGRESSIONAL RECORD—SENATE

CLOTURE MOTION

Mr. FORD. In view of that, Mr. Presi-
dent, on behalf of the majority leader I
now move to proceed to Calendar No.
89, S. 250, and I send to the desk a clo-
ture motion.

The PRESIDING OFFICER. The clo-
ture motion, having been presented
under rule XXII, the Chair directs the
clerk to read the motion.

The legislative clerk read as follows:

CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of Rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close debate on the motion to
proceed to the consideration of 8. 250, a bill
to establish national voter registration pro-
cedures for Federal elections, and for other
purposes.

George Mitchell, Harry Reid, John
Glenn, Terry Sanford, Wendell Ford,
Richard Bryan, J. Lieberman, Herb
Kohl, Carl Levin, Paul Wellstone,
Frank Lautenberg, Howard Metzen-
baum, Dennis DeConcini, Timothy E.
Wirth, Daniel K. Akaka, Alan J. Dixon.

Mr. FORD. Mr. President, on behalf
of the majority leader, I withdraw the
motion to proceed.

The PRESIDING OFFICER. The mo-
tion is withdrawn.

Mr. FORD. Mr. President, on behalf
of the majority leader, I ask unani-
mous consent that the vote on the clo-
ture motion occur at a time to be de-
termined by the majority leader, fol-
lowing consultation with the Repub-
lican leader.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. And that the live quorum
be waived.

Mr. FORD. I apologize to the Repub-
lican leader.

And that the mandatory live quorum
be waived.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGES FROM THE PRESIDENT

Messages from the President of the
United States were communicated to
the Senate by Mr. McCathran, one of
his secretaries.

EXECUTIVE MESSAGES REFERRED

As in executive session the Presiding
Officer laid before the Senate messages
from the President of the United
States submitting sundry nominations,
a withdrawal, and a treaty which were
referred to the appropriate commit-
tees.

(The nominations, withdrawal, and
treaty received today are printed at
the end of the Senate proceedings.)

MESSAGES FROM THE HOUSE

At 10:45 a.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-

October 25, 1991

nounced that the House has passed the
following bill, in which it requests the
concurrence of the Senate:

H.R. 2950. An act to develop a national
intermodel surface transportation system, to
authorize funds for construction of high-
ways, for highway safety programs, and for
mass transit programs, and for other pur-
poses.

ENROLLED BILL AND JOINT RESOLUTIONS
SIGNED

At 11:53 a.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that the Speaker has signed
the following enrolled bill and joint
resolutions:

H.R. 470. An act to authorize the Secretary
of Transportation to release the restrictions,
requirements, and conditions imposed in
connection with the conveyance of certain
lands to the city of Gary, Indiana;

S8.J. Res. 192. Joint resolution designating
October 30, 1991, as ‘“‘Refugee Day"’; and

H.J. Res. 360. Joint resolution making fur-
ther continuing appropriations for the fiscal
year 1992, and for other purposes.

The enrolled bill and joint resolution
were subsequently signed by the Presi-
dent pro tempore [Mr. BYRD].

MEASURES READ THE FIRST TIME

The following bill was read the first
time:

H.R. 2050. An act to develop a national
intermodel surface transportation system, to
authorize funds for construction of high-
ways, for highway safety programs, and for
mass transit programs, and for other pur-
poses.

ENROLLED JOINT RESOLUTIONS
PRESENTED

The Secretary of the Senate reported
that on today, October 25, 1991, he had
presented to the President of the Unit-
ed States the following enrolled joint
resolutions:

8.J. Res. 160. Joint resolution designating
the week beginning October 20, 1991, as
““World Population Awareness Week'’; and

8.J. Res. 192. Joint resolution designating
October 30, 1991 as “Refugee Day."

REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. LEAHY, from the Committee on
Agriculture, Nutrition, and Forestry, with
an amendment in the nature of a substitute
and an amendment to the title:

H.R. 2893. A bill to extend to 1991 crops the
disaster assistance provisions of the Food,
Agriculture, Conservation, and Trade Act of
1990 (Rept. No. 102-195).

EXECUTIVE REPORTS OF
COMMITTEES

The following executive reports of
committees were submitted:

By Mr. BENTSEN, from the Committee on
Finance:

Janet A. Nuzum, of Virginia, to be a mem-
ber of the U.S. International Trade Commis-
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slon for the remainder of the term expiring
June 16, 1996; and

Carol T. Crawford, of Virginia, to be a
member of the U.S. International Trade
Commission for the term expiring June 16,
1999,

(The above nominations were re-
ported with the recommendation that
they be confirmed, subject to the nomi-
nees’ commitment to respond to re-
quests to appear and testify before any
duly constituted committee of the Sen-
ate.)

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. LIEBERMAN:

S. 1875. A bill to amend the Internal Reve-
nue Code of 1986 to increase the personal ex-
emption and to allow a refundable credit for
families with young children; to the Com-
mittee on Finance.

8. 1876. A bill to amend the Internal Reve-
nue Code of 1986 to establish the same in-
come tax schedule for individuals filing as
heads of households as married individuals
filing jointly; to the Committee on Finance.

By Mr. BOND (for himself, Mr. DAN-
FORTH, Mr. GRASSLEY, Mr. D’AMATO
and Mr. CRANSTON):

S. 1877. A bill to require the use of child re-
straint systems on commercial aircraft; to
the Committee on Commerce, Science, and
Transportation.

By Mr. MACK:

S. 1878. A bill to amend section 518 of the
National Housing Act; to the Committee on
Banking, Housing, and Urban Affairs.

By Mr. DASCHLE:

S. 1879. A bill to authorize the adjustment
of the boundaries of the South Dakota por-
tion of the Sioux Ranger District of Custer
National Forest, and for other purposes; to
the Committee on Energy and Natural Re-
sources.

By Mr. LEVIN:

S. 1880. A bill to amend the District of Co-
lumbia Spouse Equity Act of 1988; to the
Committee on Governmental Affairs.

By Mr. BENTSEN:

8. 1881. A bill to amend the Tariff Act of
1930 to provide appropriate procedures for
the appointment of the Chairman of the
United States International Trade Commis-
sion; to the Committee on Finance.

By Mr. FORD:

S. 1882. A bill to authorize extensions of
time limitations in a FERC-issued license; to
the Committee on Energy and Natural Re-
sources.

By Mr. JOHNSTON (by request):

S.J. Res. 219, A joint resolution to approve
the location of a memorial to George Mason;
to the Committee on Energy and Natural Re-
sources.

By Mr. MITCHELL (for himself and Mr.
COHEN):

S.J. Res. 220. A joint resolution to des-
ignate the Provasoli-Guillard Center for the
Culture of Marine Phytoplankton as a Na-
tional Center and Facility; to the Committee
on Commerce, Science, and Transportation.
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SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. ROTH:

8. Res. 207. A resolution expressing the
sense of the Senate regarding the rec-
ommendations of the United Nations study
group on international arms sales; to the
Committee on Foreign Relations.

By Mr. DOLE (for Mr. HATFIELD):

S. Res. 208. A resolution to make fiscal
year 1991 funds available for fiscal year 1992
for the Albert Einstein Congressional Fel-
lowship Program; considered and agreed to.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. LIEBERMAN:

S. 1875. A bill to amend the Internal
Revenue Code of 1986 to increase the
personal exemption and to allow a re-
fundable tax credit for families with
young children; to the Committee on
Finance. .

S. 1876. A bill to amend the Internal
Revenue Code of 1986 to establish the
same income tax rate schedule for indi-
viduals filing as heads of households as
married individuals filing jointly; to
the Committee on Finance.

TAX RELIEF FOR WORKING FAMILIES

Mr. LIEBERMAN. Mr. President, I
rise today to introduce legislation
aimed at reducing the income tax bur-
den of working families in America.
Middle-class families have seen their
real income decline during the past
several decades while their tax burden
has continued to go up. The fact is that
only those families making $120,000 or
more have had a substantial increase
in the real income over this period of
time and their tax burden has actually
gone down. It is time to restore fair-
ness and equity to the average working
families in America, and that must be
done through tax relief.

Tax relief could not come at a more
critical time for the American people.
Over the past several decades, prices
have risen while real income for many
people has actually declined. For ex-
ample, in 1970, the price of a new car
was equivalent to a third of the aver-
age family’s income. Now a new car's
price is equal to mearly half a family’s
income.

Mortgage payments in the 1950's ac-
counted for just 14 percent of family in-
come. Today, mortgages eat up nearly
44 percent of family income, even
though many families now include two
wage earners.

Add higher taxes to that reality, and
we can easily see why the American
people are hurting.

Mr. President, one of the factors that
has contributed to the tax burden on
families has been the erosion of the
value of the dependent exemption. The
actual value of today’s exemption of
$2,150 is much lower than it was in 1948
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when it first went into effect. At that
time, the personal exemption was actu-
ally sufficient to offset most of the
costs of actually raising a child. In
1948, the dependent exemption of $600
was equal to 42 percent of the per cap-
ita personal income. Today’s $2,150 ex-
emption has far less value. It is equal
to about 11 percent of per capita per-
sonal income.

The dependent exemption also pro-
vides little benefit at all to workers
who struggle at the lower end of the
wage scales, while the exemption's
value goes up as income rises. That, to
me, is inequitable, because richer
Americans have less need for help in
paying for a child’s upbringing.

And so today I am introducing the
Family Tax Exemption and Tax Credit
for Young Children Act, which will in-
crease the dependent exemption to
$7,000 per dependent which, in my opin-
ion, is a level much closer to the real
cost of raising a child in today’s world.

In order for my legislation to be af-
fordable as well as effective, it in-
creases the dependent exemption for
each child under 10 years of age, and it
equalizes the value of the exemption
across all income levels.

Under current law, the exception is
worth $322.50 per child for families in
lower tax brackets, and up to $666.50 for
families in the highest tax brackets.
My legislation will make the exemp-
tion worth $1,050 per child under the
age of 6, regardless of what the family’s
income is. By maximizing the value of
the exemption for younger children, we
target assistance to families who need
it most, and help them to either have
one parent stay home with the child, or
afford quality day care. The bill in-
cludes a gradual phase out of the ex-
emption’s value, with exemptions
worth $750 for each child at age 9. At
age 10, the value of the exemption re-
turns to the current level.

The Family Tax Exemption and Tax
Credit for Young Children Act also pro-
vides a refundable supplemental young-
child tax credit to working families ap-
plying for the earned income tax cred-
it. The supplemental credit is equiva-
lent in value to the benefit received by
families that qualify for the personal
exemption increase.

The second piece of legislation I am
introducing today, Mr. President, is
the Heads of Households Tax Rate Re-
form Act, which will remove the tax
bias against single working parents
and thus provide them with much-
needed tax relief.

Approximately 25 percent of the
households in the United States with
children under the age of 18 are headed
by a single parent. Under the existing
rate schedule, single working parents
pay up to 21 percent more in taxes than
married workers who file joint tax re-
turns. Now that is just unfair. It is a
penalty that is very difficult to under-
stand because single working parents
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often have a harder time meeting their
expenses because there is only one in-
come coming into that family.

There is no excuse for an unfair tax
differential by which single parents are
penalized simply because a spouse is no
longer present in the home. Under my
legislation, the head-of-household rate
schedule will be the same as that for
married individuals.

During these difficult economic
times, America’s working families need
tax breaks, not tax increases. Ameri-
ca's economy needs help, too, and by
getting more money in the pockets of
average working families, we can help
them make ends meet, purchase needed
goods and help them to save, injecting
our economy with greatly needed cap-
ital to fuel economic growth.

Mr. President, working family tax re-
lief is not the total answer to our eco-
nomic woes. I have supported Senator
MOYNIHAN's efforts to lower Social Se-
curity taxes on wage earners and busi-
nesses which I think still is the most
sensible way to offer tax reform and re-
lief to the American people and Amer-
ican businesses.

Earlier this week, I spoke in this
Chamber about the serious need, ur-
gent need for serious economic growth
incentives for American business. Tax
relief for the middle class must be ac-
companied by tax incentives for busi-
ness and other cooperative efforts be-
tween Government and business to cre-
ate new jobs, for the reality is that tax
relief will mean very little to a worker
who loses his or her job.

Mr. President, there has been a rising
chorus, and it is a bipartisan chorus,
going up from this Congress in the last
couple of weeks. If T can paraphrase an
old refrain, I would say, Mr. President,
read my lips, let us cut taxes. Let us
cut taxes because that is the way
America has normally come out of an
economic recession.

We sure are in a deep recession
today. Let us cut taxes so we can put
more money into the hands of the mid-
dle class which has been paying a lot
more in recent years and getting a lot
less from Government. Let us cut taxes
on business so they will invest and cre-
ate the kind of jobs that will make us
competitive and protect our future.
Read our lips, Mr. President, Let us cut
taxes because it is good for America.

I ask unanimous consent, Mr. Presi-
dent, that the complete text of these
two bills be printed in the RECORD.

There being no objection, the bhills
were ordered to be printed in the
RECORD, as follows:

S. 1875

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. INCREASE IN PERSONAL EXEMPTION
AMOUNT.

(a) IN GENERAL.—Paragraph (1) of section
151(d) of the Internal Revenue Code of 1986
(defining exemption amount) is amended to
read as follows:

‘(1) DEFINITION.—
‘(A) IN GENERAL.—Except as provided in
subparagraph (B), the term ‘exemption

amount' means $2,300.

CONGRESSIONAL RECORD—SENATE

‘(B) TAXPAYERS WITH YOUNG CHILDREN.—In
the case of—
“(i) a 15-percent bracket taxpayer—

"Wit.h a child who The exemption

has amount shall be:
Not attained the age of 6

years . $7,000
Attained the aga “of B yem

but not the age of 7 years ... $6,500
Attained the age of T years

but not the age of 8 years ... $6,000
Attained the age of 8 years

but not the age of 9 years ... $5,500
Attained the age of 9 years

but not the age of 10 years .. §$5,000,

“(ii) a 28-percent bracket taxpayer—

“With a child who The exemption
has: amount shall be:
Not attained the age of 6

years . $3,750
Attained the age of 6 years

but not the age of 7 years . $3,482
Attained the age of 7 yea.rs

but not the age of 8 years ... $3,214
Attained the age of 8 years

but not the age of 9 years ... $2,946
Attained the age of 9 years

but not the age of 10 yea.rs $2,679,

and
**(iii) a 31-percent bra.cket taxpayer—

“With a child who The exemption

has: amount shall be:
Nob a.tta.inad the age of 6
................................... $3,387
Attained the age of 6 years
but not the age of 7 years ... $3,145
Attained the age of 7 years
but not the age of 8 years ... $2,903
Attained the age of 8 years
but not the age of 9 years ... $2,661
Attained the age of 9 years
but not the age of 10 years .. $2,419,

For purposes of this subparagraph, the age of
a child shall be determined as of the close of
the calendar year in which or with which the
taxable year of the taxpayer ends.”

(b) SPECIAL RULES.—Subsection (d) of sec-
tion 151 of such Code is amended by adding
at the end thereof the following new para-
graph:

*(5) SPECIAL RULES RELATING TO EXEMPTION
AMOUNT FOR YOUNG CHILDREN.—

“(A) DEFINITIONS.—For purposes of para-
graph (1)—

‘(1) 15-PERCENT BRACKET TAXPAYER.—The
term ‘15-percent bracket taxpayer' means a
taxpayer whose taxable income for the tax-
able year (determined before the application
of paragraph (1)B) of this subsection) is sub-
ject to a rate of tax under section 1 not
greater than 15 percent.

‘*(ii) 20-PERCENT BRACKET TAXPAYER.—The
term ‘28-percent bracket taxpayer' means a
taxpayer whose taxable income for the tax-
able year (determined before the application
of paragraph (1)(B) of this subsection) is sub-
ject to a rate of tax under section 1 greater
than 15 percent but not greater than 28 per-
cent.

“*(ii1) 31-PERCENT BRACKET TAXPAYER.—The
term ‘3l-percent bracket taxpayer' means &
taxpayer whose taxable income for the tax-
able year (determined before the application
of paragraph (1)(B) of this subsection) is sub-
ject to a rate of tax under section 1 greater
than 28 percent but not greater than 31 per-
cent.

*(B) ELIGIBILITY LIMITATION.—Paragraph
(1)(B) of this subsection shall not apply in
the case of any taxpayer whose adjusted
gross income for the taxable year exceeds
the threshold amount."

(c) DENIAL OF CHILD CARE CREDIT FOR DE-
PENDENTS FOR WHICH DEDUCTION FOR PER-
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SONAL EXEMPTIONS ALLOWED.—Section 151(d)
of such Code, as amended by subsection (b),
is further amended by adding at the end
thereof the following new paragraph:

*'(6) DENIAL OF CHILD CARE CREDIT FOR DE-
PENDENTS FOR WHICH ELECTION IS MADE UNDER
THIS SECTION.—If the taxpayer elects to take
a child into account under paragraph (1}B)
of this subsection for any taxable year, such
child shall not be treated as a qualifying in-
dividual under section 21 for such taxable
year."

(d) CONFORMING AMENDMENTS.—Subpara-
graph (A) of section 151(d)(4) of such Code is
amended—

(1) by striking *‘1989, the dollar amount" in
the matter preceding clause (i) and inserting
1992, each dollar amount’, and

(2) by striking *‘1988" in clause (ii)‘and in-
serting *'1991",

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1991.

SEC. 2. REFUNDABLE CREDIT FOR CHILDREN,

(a) IN GENERAL.—Subpart C of part IV of
subchapter A of chapter 1 of the Internal
Revenue Code of 1986 (relating to refundable
credits) is amended by redesignating section
35 as section 36 and by inserting after section
34 the following new section:

“SEC. 35. TAX CREDIT FOR CHILDREN.

‘*(a) GENERAL RULE.—In the case of an indi-
vidual eligible for the credit allowed under
section 32, there shall be allowed as a credit
against the tax imposed by this subtitle for
the taxable year an amount equal to the ap-
plicable amount multiplied by the number of
qualified personal exemptions of the tax-
payer for the taxable year.

*'(b) QUALIFIED PERSONAL EXEMPTION.—For
purposes of this section, the term ‘qualified
personal exemption® means any personal ex-
emption which (but for section 151(d)(3))
would be allowed to the taxpayer under sec-
tion 151 for a child of the taxpayer (as de-
fined in section 151(c)) who has not attained
age 10 at the close of the calendar year in
which the taxable year of the taxpayer be-
gins.

**(c) APPLICABLE AMOUNT.—For purposes of
this section, the applicable amount shall be
determined under the following table:

“In the case of a
child who has:

Not attained the age of 6

The applicable
amount is:

FORLE ~vvsseninsis $1,050
Attained the age of 6 years

but not the age of 7 years . 3975
Attained the age of T years

but not the age of 8 years ... $900
Attained the age of 8 years

but not the age of 9 years ... $825
Attained the age of 9 years

but not the age of 10 years .. $750.

‘'(d) INFLATION ADJUSTMENT.—In the case
of any taxable year beginning in a calendar
year after 1992, the dollar amounts contained
in subsection (c) shall be increased by an
amount equal to—

‘(1) each such dollar amount, multiplied
by

'*(2) the cost-of-living adjustment deter-
mined under section 1(f}(3) for the calendar
year in which the taxable year begins by sub-
stituting ‘calendar year 1991' for ‘calendar
year 1989’ in subparagraph (B) thereof.

If any increase determined under the preced-
ing sentence is not a multiple of $10, such in-
crease shall be rounded to the nearest mul-
tiple of $10 (or if such increase is a multiple
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of $5, such increase shall be rounded to the
next highest multiple of $10).

*(e) COORDINATION WITH MEANS-TESTED
PROGRAMS.—Any refund made by reason of
this section, and any payment made under
section 7524, shall be treated in the same
manner as refunds made by reason of section
32 and payments made under 3507 for pur-
poses of—

(1) sections 402, 1612, and 1613 of the Social
Security Act and title XIX of such Act, and

*(2) the laws referred to in paragraphs (1)
through (56) of section 32(j).""

(b) DENIAL OF DEDUCTION FOR PERSONAL
EXEMPTIONS OF DEPENDENTS FOR WHICH
CREDIT ALLOWED.—Section 151(d) of such
Code, as amended by section 1, is further
amended by adding at the end thereof the
following new paragraph:

“(7T) DENIAL OF DEDUCTION FOR PERSONAL
EXEMPTIONS FOR WHICH CREDIT ALLOWED.—
The exemption amount for any dependent
with respect to which a credit under section
35 is allowed for the taxable year shall be
zero.”

(¢) TECHNICAL AMENDMENT.—Paragraph (2)
of section 1324(b) of title 31, United States
Code, is amended by inserting before the pe-
riod “‘or from section 35 of such Code"".

(d) CLERICAL AMENDMENT.—The table of
sections for subpart C of part IV of sub-
chapter A of chapter 1 of the Internal Reve-
nue Code of 1986 is amended by striking the
last item and inserting the following new
items:

“Sec. 35. Tax credit for children.
“Sec. 36. Overpayments of tax."

(e) EFFECTIVE DATE—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1991. Sec-
tion 15 of the Internal Revenue Code of 1986
shall not apply to any amendment made by
this section.

SEC. 3. ADVANCE PAYMENTS OF EARNED INCOME
CREDIT AND CREDIT FOR CHIL-
DREN.

(a) IN GENERAL.—Chapter 77 of the Internal
Revenue Code of 1986 (relating to miscellane-
ous provisions) is amended by adding at the
end thereof the following new section:

“SEC. 7524. ADVANCE PAYMENTS OF EARNED IN-
COME CREDIT AND CREDIT FOR
CHILDREN.

*(a) GENERAL RULE.—The Secretary of the
Treasury shall make advance payments of
refunds to which eligible taxpayers are enti-
tled by reason of sections 32 and 35.

**(b) ELIGIBLE TAXPAYER.—For purposes of
this section, the term ‘eligible taxpayer'
means, with respect to any taxable year, any
taxpayer if—

**(1) the taxpayer elects during the preced-
ing taxable year to receive payments under
this section during the taxable year and de-
clares his intention not to receive payments
under section 3507 for the taxable year,

**(2) the taxpayer furnishes, as such time
and in such manner as the Secretary may
prescribe, to the Secretary such information
as the Secretary may require in order to—

“{A) determine whether the taxpayer will
be entitled to a refund by reason of sections
32 and 35 for the taxable year, and

*{B) estimate the amount of such refund,
and

**(3) the Secretary determines that the tax-
payer will be so entitled and the estimated
amount of such refund (without regard to
this section).

*{c) TIMING AND AMOUNT OF PAYMENTS.—

'*(1) AGGREGATE PAYMENTS.—The aggregate
payments made by the Secretary under this
section to a taxpayer for the taxable year
shall equal approximately 80 percent of the
Secretary's estimate under subsection (b)(3).
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‘Y(2) QUARTERLY PAYMENTS.—The Secretary
shall make the payments under this section
on a quarterly basis in approximately equal
amounts.

*(d) OTHER PROVISIONS,—

‘(1) PROCEDURES TD ASSURE PAYMENTS TO
INDIVIDUALS HAVING ADJUSTED GROSS INCOMES
OF $12,000 OR LESS.—If a taxpayer has an ad-
justed gross income of $12,000 or less for any
taxable year and the Secretary accepts a
taxpayer's certification that he reasonably
expects that his income tax return for the
following taxable year will be substantially
similar to his income tax return for the tax-
able year, the Secretary shall make all rea-
sonable efforts to make payments under this
section to such taxpayer for such following
taxable year.

**(2) CHANGES IN ESTIMATED REFUND.—If, at
any time, the Secretary changes his esti-
mate under subsection (b)(3) for any taxable
year, the Secretary may adjust subsequent
payments under this section for such taxable
year to reflect the new estimate.

*(3) COORDINATION OF PAYMENTS WITH CRED-
ITS.—

‘*(A) IN GENERAL.—If any payment is made
by the Secretary under this section to any
taxpayer for a taxable year, then the tax-
payer's tax imposed by chapter 1 for such
taxable year shall be increased by the aggre-
gate of such payments.

“/{B) RECONCILIATION.—Any increase in tax
under subparagraph (A) shall not be treated
as a tax imposed by chapter 1 for purposes of
determining the amount of any credit allow-
able under subpart C of part IV of subchapter
A of chapter 1 other than the credits allowed
by sections 32 and 35."

(b) CLERICAL AMENDMENT.—The table of
sections for such chapter 77 is amended by
adding at the end thereof the following new
item:

“Sec. 7524, Advance payments of earned in-
come credit and credit for chil-
dren.”

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 1991.

8. 1876

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. INCOME TAX RATE SCHEDULE FOR

HEADS OF HOUSEHOLDS.

(a) IN GENERAL.—The table in subsection
(b) of section 1 of the Internal Revenue Code
of 1986 (relating to tax imposed) is amended
to read as follows:

“If taxable income is: The tax is:

Not over $32,450 .... ... 15% of taxable income.
Over $32,450 but no er $4,867.50, plus 28% of the
$78,400.. excess over $32,450.
Over $TBA00 ........oocoiniiivinn $17.733.50, plus 31% of the
excess over $78,400.""
(b) EFFECTIVE DATE.—The amendment

made by this section shall apply to taxable
years beginning after December 31, 1991.

By Mr. BOND (for himself, Mr.
DANFORTH, Mr. GRASSLEY, Mr.
D'AMATO, and Mr. CRANSTON):

S. 1877. A bill to require the use of
child restraint systems on commercial
aircraft; to the Committee on Com-
merce, Science, and Transportation.

USE OF CHILD RESTRAINT SYSTEMS ON
COMMERCIAL AIRCRAFT
e Mr. BOND. Mr. President, there is a
group of airline passengers who receive
absolutely no protection in the event
of an accident or severe air turbulence.
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They are our youngest travelers—in-
fants and toddlers under the age of 2.
While their parents and brothers and
sisters, from the age of 3 on up, cannot
fly unless they are safely buckled in by
a seat belt, babies and toddlers are al-
lowed to travel in their parents laps.
Sadly, the record shows that if there is
strong turbulence or an accident, the
parents are unable to prevent the child
from being flung from their arms. The
result is either severe injury or death.

Current FAA regulations are vague
and unclear. If parents try to bring a
child safety seat onto the plane, they
are either prohibited from doing so or
so restricted in its use as to make it in-
effectual.

Today, I introduce legislation which
would clear up the confusion and pro-
tect this wulnerable group of pas-
sengers. Senator DANFORTH, GRASSLEY,
D'AMATO, and CRANSTON have joined
me as cosponsors. The measure is sim-
ple and straightforward. It directs the
Federal Aviation Administration to
promulgate regulations requiring an
acceptable form of restraint for chil-
dren under 2 who are too small to be
adequately protected by adult seat
belts on airplanes. Through testing,
the FAA will be able to determine the
best form of restraint to reguire. For
example, it could require the use of
child safety seats, which since 1987
have been approved for use in both
automobiles and aircraft. However, if a
new and innovative restraint were de-
veloped, it could approve that, also.

The additional costs for parents
would not be onerous. The majority of
airlines, already permit the free use of
vacant seats for children under 2. The
Air Transport Association estimates
that over 95 percent of all flights cur-
rently fly at less than full capacity, so
vacant seats would be available on
many flights. In addition, many air-
lines offer reduced fares for children.

The FAA is currently considering a
change in its current regulations which
would require airlines to allow parents
to use a child safety seat if they bring
one on board. In my view, this is inad-
equate. I believe that our children’s
safety can only be assured by a manda-
tory rule which requires all children
under 2 to be protected when flying.

I introduced an identical measure
last year with Senator DANFORTH. The
Senate passed it twice; unfortunately
the House did not act on it. My legisla-
tion is endorsed by the Association of
Flight Attendants, the Air Transport
Association, and the Aviation
Consumer Action Project.

1 urge my colleagues support for this
important child safety measure.e
e Mr. GRASSLEY. Mr. President, I rise
to express my strong support for legis-
lation that is being introduced by Sen-
ator BOND today that would require
that the Federal Aviation Administra-
tion propose rules that would provide
for restraints for children under the
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age of 2 who are not sufficiently pro-
tected by adult seatbelts on airplanes.
I am proud to be an original cosponsor
of this legislation.

Mr. President, the life of a U.S. Sen-
ator dictates that he or she do a lot of
traveling. This entails flying from
their home state to Washington, DC,
almost every week. Because of this ac-
tive and busy flying schedule, my col-
leagues have a strong appreciation for
the question of safety as it relates to
the airline industry.

I am confident that all of my col-
leagues would agree that we should do
all we can to insure that all airline
passengers are safe whenever they fly.

Yet, there is a group of airline pas-
sengers who receive no protection in
the event of an airline accident or se-
vere air turbulence. They are left de-
fenseless during these tragic incidents.
Who are the members of this group
that do not receive the same concern
for safety that is afforded to everyone
else?

Mr. President, I am talking about
our children. Infants and toddlers
under the age of 2 receive no protection
in the event of an airline accident or
severe air turbulence. They are allowed
to travel in their parents’ laps without
sufficient restraints. At the same time,
their mothers and fathers, their broth-
ers and sisters, must be safely buckled
in by a seatbelt before they are allowed
to fly.

If there is strong turbulence or an ac-
cident, the parents are unable to stop
the child from being flung from their
arms, causing serious injury or death.

Present FAA regulations are unclear
on this issue. If parents attempt to use
a child safety seat while flying on an
airline, they are either prohibited from
doing so or the restrictions are so se-
vere that its use becomes impractical.

The legislation that I am cosponsor-
ing would clear up this confusion and
protect passengers under the age of 2.
It would require that the Federal Avia-
tion Administration propose rules that
would provide for restraints for chil-
dren under the age of 2 who are not suf-
ficiently protected by adult seatbelts
on airplanes. Through testing, the FAA
will be able to determine the best type
of restraints that would most ade-
quately do the job.

The additional costs required should
not be burdensome. Most major air-
lines permit the free use of a vacant
seat for children under the age of 2.

The Air Transport Association esti-
mates that over 95 percent of all flights
currently operate at less than full ca-
pacity, so vacant seats would be avail-
able on many flights. Also, many air-
lines offer reduced fares for children.

Children riding safely is not an issue
that divides us. Everyone supports this
idea. But this idea should be broadened
to not only include children in cars, or
on schoolbuses, or for that matter, on
bikes or skateboards. The safe trans-
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portation of our Nation’s children
should be insured in our Nation’s air-
ways. I urge my colleagues to support
this legislation.e

By Mr. MACK:

S. 1878. A bill to amend section 518 of
the National Housing Act; to the Com-
mittee on Banking, Housing, and
Urban Affairs.

AMENDMENT OF THE NATIONAL HOUSING ACT
® Mr. MACK. Mr. President, today I
would like to introduce legislation that
addresses a very serious situation with
respect to Federal Housing Administra-
tion [FHA] insured mortgages.

During this past August recess, I had
the opportunity to visit with the peo-
ple at Seville Place, a condominium de-
velopment in Miami, FL. It'’s hard for
me to imagine a more heart-wrenching
situation. Seventy homeowners are
presently fighting a legal, financial,
and emotional battle which started
when they were told by Dade County
officials that their homes were struc-
turally unsound and that the county
would condemn their homes. Since
then, the U.S. Department of Housing
and Urban Development [HUD], the
Home Owners Warranty Corp. [HOW],
county officials, and developers have
failed to agree on a settlement for
home repairs.

It is inconceivable to me that a prop-
erty inspected by Dade County during
construction, inspected by the Federal
Government upon completion, and in-
sured by the FHA could fail to meet
county building codes. It is an outrage
that all these governmental entities
would approve a design of construction
that cannot withstand hurricane
forces, a clearly foreseeable occurrence
in the Miami area.

My legislation would require that
FHA guarantees explicitly carry the fi-
nancial responsibility consistent with
what is implied by that insurance role
with respect to the structural sound-
ness of federally insured homes. It
amends section 518(a) of the National
Housing Act. Section 518(a) was estab-
lished to provide financial assistance
to homeowners with HUD-insured
mortgages to avert family catastrophe
or loss of property caused by structural
defects in their home.

Currently, section 518(a) does not
apply to condominiums. This is unfair.
It is wrong to have Federal mortgage
insurance guarantees respond to single
family homes and not condominiums.
This legislation would extend section
518(a) to condominiums.

When I visited Seville Place in Au-
gust, it was my belief that some entity
or entities have a liability to pay for
structural repairs. For the sake of pre-
serving the integrity of Federal mort-
gage loans and, most importantly, for
the sake of fairness to the people of Se-
ville Place, I believe these homeowners
are entitled to relief through section
518(a) of the National Housing Act.e
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By Mr. DASCHLE:

S. 1879. A bill to authorize the adjust-
ment of the boundaries of the South
Dakota portion of the Sioux Ranger
District of Custer National Forest, and
for other purposes; to the Committee
on Energy and Natural Resources.

ADJUSTMENT OF BOUNDARIES OF THE S8I0UX

RANGER DISTRICT

e Mr. DASCHLE. Mr. President, I rise
today to introduce legislation to au-
thorize the adjustment of the bound-
aries of the South Dakota portion of
the Sioux Ranger District of Custer
National Forest. This legislation is
supported by the Custer National For-
est and landowners in the area, and I
hope it will receive timely consider-
ation in the Senate.

Most land exchanges between private
landowners and the Forest Service are
authorized in accordance with three ex-
isting laws. The one relevant to this
legislation is the General Exchange
Act of 1922, which allows for exchanges
of lands only within the exterior
boundaries of national forest lands.
The national forest boundary usually
lies directly adjacent to federally
owned lands, and, as a result, lands
that are outside the boundary cannot
be exchanged even if they are imme-
diately adjacent to the boundary and
forest land. The legislation I am intro-
ducing today would enable the Sec-
retary of Agriculture to accept title to
any lands located within 6 miles of the
exterior boundaries of the South Da-
kota portion of the Sioux Ranger Dis-
trict of Custer National Forest.

Over a period of 50 years, a number of
boundary extension laws have been
passed to allow land exchanges to in-
clude lands adjacent to, but outside,
national forest boundaries. My legisla-
tion would enable the South Dakota
portion of the Sioux Ranger District to
conduct the kind of land exchanges
that the rest of Custer National Forest,
and a significant number of other Na-
tional Forests, are already entitled to
conduct.

Land exchanges have been used as a
tool by the Forest Service and private
landowners to increase the manage-
ment efficiency of their respective
holdings, allow consolidation of prop-
erty ownership, and resolve Forest
Service management issues such as
public access and trespass situations.
The Sioux Ranger District has two
firm and several tentative land ex-
change proposals from private land-
owners that involve lands just outside
the forest boundary. This general
boundary extension is necessary to fa-
cilitate these land exchanges.

Mr. President, I urge my colleagues
to join me in support of this bill, and
ask unanimous consent to have the full
text of the bill printed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:
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8. 1879
Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,
SECTION 1. SI0UX RANGER DISTRICT BOUNDARY
ADJUSTMENT.

(a) IN GENERAL.—In accordance with the
Act entitled ‘*An Act to consolidate national
forest lands', approved March 20, 1922 (16
U.8.C. 485 et seq.), and in exchange for na-
tional forest lands in Custer National Forest,
the Secretary of Agriculture may accept
title to any lands located within 5 miles of
the exterior boundaries of the South Dakota
portion of the Sioux Ranger District of Cus-
ter National Forest that are not owned by
the United States and that are found by the
Secretary of Agriculture to be chiefly valu-
able for national forest purposes.

(b) INCORPORATION INTO CUSTER NATIONAL
FoOrREST.—Upon acceptance of title by the
Secretary of Agriculture, lands conveyed to
the United States in accordance with sub-
section (a) shall become part of the Custer
National Forest.e

By Mr. LEVIN:

S. 1880. A bill to amend the District
of Columbia Spouse Equity Act of 1988;
to the Committee on Governmental Af-
fairs.

AMENDMENT TO THE DISTRICT OF COLUMEIA

SPOUSE EQUITY ACT

® Mr. LEVIN. Mr. President, today I
am introducing legislation which seeks
to amend the District of Columbia
Spouse Equity Act of 1988 to extend
rightful coverage of the benefits of this
act to pre-1984 employees of the U.S.
Secret Service and the U.S. Park Po-
lice and their spouses.

These specific individuals are in a
very unique situation which places
them directly in a small legislative gap
between the provisions of the federally
enacted Spouse Equity Act for civil
service employees and the District of
Columbia Spouse Equity Act which
covers employees of the District of Co-
lumbia. Both of these acts afford
spouses of civil service and District
employees, respectively, legal rights
with regard to the receipt of annuity
benefits. Pre-1984 employees of the U.S.
Secret Service and the U.S. Park Po-
lice are not covered by either act and,
therefore, spouses of these individuals
do not have the force of law to uphold
any rightful claim they may have with
regard to annuity benefits.

This situation arises from the par-
ticipation of these Federal employees
in a D.C. retirement system. This
group of Federal civil service employ-
ees—for historical reasons—are not
covered by the Federal civil service re-
tirement system [CSRS] or the Federal
Employees Retirement System [FERS]
but by the D.C. Police and Firefighters
Retirement and Disability System.
This practice, for practical reasons,
was discontinued in 1984. Due to their
unique situation, these pre-1984 em-
ployees are not covered by either
spouse equity act. They do not gualify
under the Federal Spouse Equity Act
because they do not fulfill the require-
ment that they be annuitants under
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the CSRS or FERS retirement systems.
They do not qualify under the D.C.
Spouse Equity Act due to the fact that
they do not fulfill the requirement that
they be employees of the District of
Columbia.

This gap was brought to my atten-
tion by a Michigan resident who is a
former spouse of an affected Secret
Service agent. The lack of coverage by
either Spouse Equity Act, makes her
legally unable to assert a claim upon,
or enforce a decree or property settle-
ment allowing, an annuity share simi-
lar to that provided to former spouses
under either the Federal or D.C. Spouse
Equity Acts. Spouses covered by either
of the other two acts are provided a
full, legally enforceable entitlement to
a spouse's annuity. Spouses of this se-
lect group of individuals are left in a
tenuous position with regard to any as-
surance that they will receive benefits
to which anyone else in their position
is legally entitled.

There are no significant costs associ-
ated with my legislation. It would
merely amend the D.C. Act to include
in the definition of those covered, ‘‘of-
ficers, members or retirees of the U.S.
Park Police or the U.S. Secret Service
to whom the D.C. Policemen and Fire-
men's Retirement and Disability Act
applies'. The Office of Personnel Man-
agement [OPM], the U.S. Secret Serv-
ice, the U.S. Park Police, and the D.C.
Corporation Council all agree with the
need for a legislative remedy for this
gap and agree that it is appropriate to
amend the D.C. Spouse Equity Act to
fulfill this goal in that these particular
employees are annuitants of a D.C. re-
tirement system.

I ask my colleagues to join me in
support of this small but needed
change to close this inadvertent gap
and provide rightful legal protections
to those entitled employees and their
spouses.®

By Mr. BENTSEN:

S. 1881. A bill to amend the Tariff Act
of 1930 to provide appropriate proce-
dures for the appointment of the Chair-
man of the U.S. International Trade
Commission; to the Committee on Fi-
nance.

APPOINTMENT OF CHAIRMAN OF THE

INTERNATIONAL TRADE COMMISSION
® Mr. BENTSEN. Mr. President, the
bill that I am introducing today is de-
signed to establish appropriate proce-
dures for the timely appointment of an
experienced Commissioner to serve as
Chairman of the International Trade
Commission. This legislation has the
support of Senator PACKWoOOD, the
ranking member of the Finance Com-
mittee, and of the administration.

There are three elements to the bill.
First, the bill modifies the current eli-
gibility requirements to provide that
prospective Chairmen must have served
at least 1 year on the Commission be-
fore being designated Chairman. This
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requirement would be waived during a
transition period. Second, the bill pro-
vides a special transition rule for the
appointment of the Chairman for the
term beginning in 1992. Finally, the bill
establishes a procedure for the designa-
tion of an interim Chairman until such
time as the President appoints a Chair-
man.

This is important legislation. I ex-
pect the House to approve identical
legislation in the near future, and it is
my hope that the Senate will approve
this measure promptly.e

By Mr. FORD:

S. 1882. A bill to authorize extensions
of time limitations in a FERC-issued
license; to the Committee on Energy
and Natural Resources.

EXTENSION OF TIME LIMITATIONS IN A FERC-

ISSUED LICENSE

e Mr. FORD. Mr. President, today I am
introducing legislation to forestall a
threat to the promising development of
hydropower at the Smithland Dam on
the Ohio River. This project is threat-
ened by an equally good Corps of Engi-
neers’ requirement for installation
modification at the dam. My legisla-
tion affects the existing license and
merely postpones the effective date of
required construction beginning until
the corps project is completed.

On June 30, 1988, the city of Marion,
KY, and Smithland Hydroelectric Part-
ners were granted a license by the Fed-
eral Energy Regulatory Commission
[FERC] to construct the Smithland
Lock and Dam Hydro Project No. 6641
at the U.S. Army Corps of Engineers
dam on the Ohio River near Paducah,
KY. Last year, ASEA Brown Boveri
[ABB], a large domestic and inter-
national manufacturer of electrical
power generation equipment, agreed to
sponsor the construction of this
project.

Under the terms of the FERC-issued
license, construction of project No. 6641
must commence by June 29, 1992. How-
ever, as a result of circumstances be-
yond the control of the licensees, it is
impossible to commence construction
of the project before the license dead-
line of June 29, 1992.

In August 1990, the Corps of Engi-
neers informed FERC that it plans to
construct and operate a prototype
wicket gate test facility in the left—
Kentucky—abutment of the Smithland
Dam. Subsequent meetings between
the licensee and the corps indicated
that the two proposed projects were in
conflict due to identical sites and con-
struction schedules. On October 4, 1991,
the corps advised that its current
schedule anticipates construction of its
test facility to begin in June 1992, and
to continue for approximately 1 year.
It must be noted that the corps’ plans
must prevail as access to the site re-
quires the corps’ written permission
and approval of the proposed construc-
tion schedule for project No. 6641.
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Therefore, project No. 6641 is precluded
from commencing construction by the
license deadline of June 29, 1992.

In light of the above circumstances,
it is imperative that the time limita-
tion of the FERC-issued license to com-
mence construction be extended to
June 29, 1996. This extension would
allow enough time for the corps to
complete its test facility and grant
project No. 6641 3 years to commence
construction.

The extension of the time limit to
commence construction of the
Smithland Lock and Dam Hydro
Project No. 6641 is in the public inter-
est. The license for project No. 6641 was
issued in June 1988, after many years of
environmental and engineering studies.
More than $1 million has already been
expended by the licensee and its spon-
sor on project No. 6641. To start anew
for a new license will cost countless
millions of dollars and a loss of the ef-
forts and money already expended by
many Federal, State, and local agen-
cies.

Project No. 6641 will be financed sole-
ly by private funds and will cost ap-
proximately $150 million. During its 3-
year construction period, it will di-
rectly employ between 150 and 300 peo-
ple and an equal number of project-re-
lated jobs should be created in the sur-
rounding Livingston-Smithland-Padu-
cah area. When completed, the annual
local and State property taxes will be
in excess of $400,000. In addition, the li-
censee of project No. 6641 will most
likely be required to pay approxi-
mately $850,000 to the Federal Govern-
ment for use of the dam. When com-
pleted, project No. 6641 will produce 460
million kilowatthours of electricity—
enough to light 46,000 homes and will
displace 267,000 barrels of imported oil.
In addition, it will make a major con-
tribution to the areas of recreational
and fishing facilities.

Mr. President, I ask unanimous con-
sent that the short text of the bill be
placed in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 1882

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That notwithstanding the
time limitations of section 13 of the Federal
Power Act, the Federal Energy Regulatory
Commission, upon the request of the license
for FERC Project No. 6641 (and after reason-
able notice) is authorized, in accordance
with the good faith, due diligence, and public
interest requirements of section 13 and the
Commission’s procedures under such section,
to extend until June 29, 1996, the time re-
quired for the licensee to acquire the re-
quired real property and commence the con-
struction of Project No. 6641, and until June
29, 2000, the time required for completion of
construction of such project.

The authorization for issuing extensions
ugl;téer this Act shall terminate on June 29,
1 .

By Mr. JOHNSTON (by request):
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S.J. Res. 219. Joint resolution to ap-
prove the location of a memorial to
George Mason; to the Committee on
Energy and Natural Resources.

APPROVAL OF A LOCATION OF A MEMORIAL TO

GEORGE MASON
e Mr. JOHNSTON. Mr. President, at
the request of the Department of the
Interior, I send to the desk a joint reso-
lution approving the location of a me-
morial to George Mason.

Mr. President, this draft legislation
was submitted and recommended by
the Department of the Interior, and I
ask unanimous consent that the joint
resolution, and the communication
which accompanied the proposal from
the Secretary be printed in the CoN-
GRESSIONAL RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S.J. REs. 219

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

Whereas section 6(a) of the Act entitled
“To provide standards for placement of com-
memorative works on certain Federal lands
in the District of Columbia and its environs,
and for other purposes’, approved November
14, 1986 (100 Stat. 3650), provides that the lo-
cation of a commemorative work in the area
described therein as Area I shall be deemed
disapproved unless the location is approved
by law not later than 150 days after the Sec-
retary of the Interior or the Administrator
of General Services notifies the Congress of
his determination that the commemorative
work should be located in Area I, and

Whereas the Act approved August 10, 1990
(104 Stat. 419), authorizes the Board of Re-
gents of Gunston Hall to establish a memo-
rial on Federal land in the District of Colum-
bia to honor George Mason; and

Whereas the Secretary of the Interior has
notified the Congress of his determination
that the memorial authorized by the said
Act approved August 10, 1990, should be lo-
cated in Area I; Now, therefore, be it

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That the location of a
memorial to honor George Mason, authorized
by the Act approved August 10, 1990 (104 Stat.
419), within Area I as described in the Act ap-
proved November 14, 1986 (100 Stat. 3650), is
hereby approved.

THE SECRETARY OF THE INTERIOR,
Washington, DC, October 10, 1991,
Hon. J. DANFORTH QUAYLE,
President of the Senate, Washington, DC.

DEAR MR. PRESIDENT: There is enclosed a
draft joint resolution, “‘Approving the loca-
tion of a memorial to George Mason.”

We recommend that the joint resolution be
introduced, referred to the appropriate com-
mittee for consideration, and enacted.

The draft joint resolution would approve
the location of a memorial to George Mason
in Area I, the area comprising the central
monumental core of the District of Columbia
as defined by Public Law 99-652 (November
14, 1986; 100 Stat. 3650; hereinafter referred to
as ‘‘the Act'.)

Public Law 101-358 (August 10, 1990, 104
Stat. 419) authorized the Board of Regents of
Gunston Hall to establish a memorial on
Federal land in the District of Columbia to
honor George Mason. This memorial will
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honor an individual widely recognized for his
role in the events surrounding the drafting
of the U.8. Constitution and the Bill of
Rights. George Mason's participation in the
drafting of the Virginia Constitution and the
Virginia Declaration of Rights, the first
statement of individual rights adopted by an
elected assembly in history, greatly influ-
enced the development of the U.S. Constitu-
tion. He had a profound impact on the Con-
stitution’s authors, his compatriots, and
through this historic document's guarantee
of basic freedoms, his effect on all Americans
has continued through history.

The Board of Regents has proposed that
the memorial be located in Area I. Section
6(a) of the Act provides that the Secretary of
the Interior (the Secretary) may approve the
location of a commemorative work in Area I
only if he finds that the subject of the work
is of pre-eminent historical and lasting sig-
nificance to the Nation. That section further
provides that the Secretary, after consulta-
tion with the National Capital Memorial
Commission, shall notify the Congress of his
determination that a commemorative work
should be located in Area I; and the location
in Area I shall be deemed disapproved unless
within 150 days of the notification it is ap-
proved by law by the Congress.

On November 8, 1990, the National Capital
Memorial Commission recommended that
the memorial to George Mason be located in
Area 1. I find the subject to be of pre-emi-
nent historical and lasting significance to
the Nation, and I have determined that the
memorial to George Mason should be located
in Area 1.

In accordance with section 6(a) of the Act
approved November 14, 1986 (100 Stat. 3650),
notice is hereby given that I have approved
the location of this proposed memorial in
Area I, that through my designee I have con-
sulted with the National Capital Memorial
Commission, and that I have determined
that the memorial to George Mason should
be located in Area I. Under section 6(a) of the
Act, the location in Area I should be deemed
disapproved unless, not later than 150 days
after this notification, the location is ap-
proved by law. Therefore, we urge prompt ac-
tion on this joint resolution.

The Office of Management and Budget has
advised that there is no objection to the sub-
mission of this letter from the standpoint of
the Administration’s program.

Sincerely,
MANUEL LUJAN, Jr.e
By Mr. MITCHELL (for himself
and Mr. COHEN):

S.J. Res. 220. Joint resolution to des-
ignate the Provasoli-Guillard Center
for the Culture of Marine
Phytoplankton as a National Center
and Facility; to the Committee on
Commerce, Science, and Transpor-
tation.

DESIGNATION OF PROVASOLI-GUILLARD CENTER
FOR THE CULTURE OF MARINE
PHYTOPLANKTON AS A NATIONAL CENTER AND
FACILITY
Mr, MITCHELL. Mr. President, today

I am introducing with Senator COHEN a

joint resolution to designate the

Provasoli-Guillard Center for the Cul-

ture of Marine Phytoplankton at the

Bigelow Laboratory in West Boothbay

Harbor, ME, as a national center and

facility.

The Bigelow Laboratory makes an
important contribution to research of
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the marine environment in the Gulf of
Maine and in other parts of the world.
The Provasoli-Guillard Center is one of
the most outstanding elements of the
laboratory. This resolution provides
well-earned recognition to the Center
and confirms its place as a leader in
the study of marine phytoplankton.

Over 70 percent of the surface of the
earth is covered by oceans and these
waters are a global resource of im-
mense value and importance.

Unfortunately, threats to this vital
resource are growing. In the past sev-
eral years, there has been severe dete-
rioration in the quality of near-shore
marine waters. Beach closings are in-
creasingly common. Scientists have
identified a large dead zone in the Gulf
of Mexico. According to reports by the
Office of Technology Assessment, many
of our marine waters are "‘declining or
threatened”.

Phytoplankton are a vital natural re-
source of the oceans. These micro-
scopic plants are the foundation of the
food webs and fisheries productivity.
There is evidence that phytoplankton
serve as agents in controlling the flux
of atmospheric carbon dioxide to the
deep ocean and thereby influence glob-
al climate change.

Despite the importance of these orga-
nisms, there is limited understanding
of their biology, physiology, chemistry,
and taxonomy. Gathering and evaluat-
ing information about phytoplankton
will enhance our understanding of ma-
rine resources in our country and
throughout the world.

The Provasoli-Guillard Center con-
tains the largest collection of marine
phytoplankton in the world. The Cen-
ter fills a vital role in providing sam-
ples of phytoplankton to researchers
around the world.

Mr. President, it is impossible to
know how we will be judged by future
generations. We may, however, be
judged by how well we recognized the
importance of the oceans in supporting
life on earth and how well we used our
knowledge of the marine environment.

I hope my colleagues will join me in
recognizing the value of the Provasoli-
Guillard Center to marine research
throughout the world by supporting
the designation of the Center as a na-
tional center and facility.

Mr. President, I ask unanimous con-
sent that the text of the joint resolu-
tion be printed in the RECORD.

There being no objection, the joint
resolution was ordered to be printed in
the RECORD as follows:

S.J. RES. 220

Whereas the oceans cover 70 per cent of the
surface of the Earth;

Whereas the foundation of the food webs
and fisheries productivity of the oceans rests
with microscopic plants known as
phytoplankton;

Whereas phytoplankton serve as a vital
natural resource in the oceans;

Whereas by serving as primary agents in
the control of the flux of atmospheric carbon
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dioxide to the deep ocean, phytoplankton in-
fluence climate and the rate of global warm-
ing;

Whereas there is limited knowledge of the
biology, physiology, chemistry, and taxon-
omy of phytoplankton, and it is of vital in-
terest to this Nation to improve the body of
knowledge relating to phytoplankton to ben-
efit this Nation and other countries;

Whereas the Provasoli-Guillard Center for
the Culture of Marine Phytoplankton lo-
cated in West Boothbay Harbor, Maine,
houses a phytoplankton collection that con-
tains species from each of the ocean environ-
ments of the World, and is recognized as the
largest collection of phytoplankton in the
World;

Whereas the Provasoli-Guillard Center for
the Culture of Marine Phytoplankton is of
vital interest to oceanographers in this Na-
tion and throughout the World, and provides
cultures of phytoplankton for critical re-
search on global issues. Now, therefore, be it

Resolved by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That, because of the
value and importance of the Provasoli-
Guillard Center for the Culture of Marine
Phytoplankton located in West Boothbay
Harbor, Maine, to the ocean research inter-
ests of this Nation, the Provasoli-Guillard
Center for the Culture of Marine
Phytoplankton is designated as a National
Center and Facility.

Mr. COHEN. Mr. President, I am
pleased to join my distinguished fellow
Senator from Maine in introducing this
joint resolution designating the
Provasoli-Guillard Center for the Cul-
ture of Marine Phytoplankton as a na-
tional center and facility.

As an important natural resource,
phytoplankton greatly affect our plan-
et's climate and the rate of global
warming by controlling the transfer of
atmospheric carbon dioxide to the
depths of the oceans.

Phytoplankton also represent the
foundation of the food chain in the
oceans. Populations of fish depend
heavily upon this tiny, yet crucial or-
ganism. More thorough knowledge of
this vital resource will greatly benefit
our understanding of marine
ecosystems.

The Provasoli-Guillard Center, lo-
cated in West Boothbay Harbor, ME,
houses the largest phytoplankton col-
lection in the world, containing speci-
mens of phytoplankton from every
ocean environment. Dedicated to
studying the biology, chemistry, and
physiology of phytoplankton, the cen-
ter will certainly expand our current
knowledge of phytoplankton. For these
reasons, I strongly support this resolu-
tion and look forward to its adoption.

ADDITIONAL COSPONSORS

S.4

At the request of Mr. BENTSEN, the
name of the Senator from Rhode Island
[Mr. PELL] was added as a cosponsor of
S. 4, a bill to amend titles IV, V, and
XIX of the Social Security Act to es-
tablish innovative child welfare and
family support services in order to
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strengthen families and avoid place-
ment in foster care, to promote the de-
velopment of comprehensive substance
abuse programs for pregnant women
and caretaker relatives with children,
to provide improved delivery of health
care services to low-income children,
and for other purposes.
S. 139
At the request of Mr. DASCHLE, the
name of the Senator from Illinois [Mr.
DixonN] was added as a cosponsor of S.
139, a bill to amend the Internal Reve-
nue Code to make permanent, and to
increase to 100 percent, the deduction
of self-employed individuals for health
insurance costs.
S. 168
At the request of Mr. CONRAD, the
names of the Senator from Hawaii [Mr.
INOUYE], the Senator from South Da-
kota [Mr. DASCHLE], and the Senator
from Hawaii [Mr. AKAKA] were added as
cosponsors of S. 168, a bill to imple-
ment certain recommendations of the
Garrison Unit Joint Tribal Advisory
Committee regarding the entitlement
of the Three Affiliated Tribes and the
Rock Sioux Tribe to additional finan-
cial compensation for the taking of
reservation lands for the site of the
Garrison Dam and Reservoir and the
Oahe Dam and Reservoir, and for other
purposes.
8. 196
At the request of Mr. COATS, the
name of the Senator from Oklahoma
[Mr. BOREN] was added as a cosponsor
of S. 196, a bill to grant the power to
the President to reduce budget author-
ity.
8. 701
At the request of Mr. COATS, the
name of the Senator from New York
[Mr. D’AMATO] was added as a cospon-
sor of S. 701, a bill to amend the Inter-
nal Revenue Code of 1986 to increase
the amount of the exemption for de-
pendent children under age 18 to $3,500,
and for other purposes.
S. 819
At the request of Mr. DASCHLE, the
name of the Senator from Illinois [Mr.
SIMON] was added as a cosponsor of S.
879, a bill to amend the Internal Reve-
nue Code of 1986 to clarify the treat-
ment of certain amounts received by a
cooperative telephone company indi-
rectly from its members.
S. 958
At the request of Mr. THURMOND, the
name of the Senator from California
[Mr. SEYMOUR] was added as a cospon-
sor of S. 958, a bill to amend title 32,
United States Code, to authorize Fed-
eral support of State defense forces.
s. 012
At the request of Mr. BRADLEY, the
name of the Senator from Ohio [Mr.
METZENBAUM] was added as a cosponsor
of S. 972, a bill to amend the Social Se-
curity Act to add a new title under
such act to provide assistance to
States in providing services to support
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informal caregivers of individuals with
functional limitations.
8. 11719
At the request of Mr. JOHNSTON, the
names of the Senator from Maine [Mr.
COHEN], and the Senator from Utah
[Mr. HATCH] were added as cosponsors
of 8. 1179, a bill to stimulate the pro-
duction of geologic-map information in
the United States through the coopera-
tion of Federal, State, and academic
participants.
8. 1231
At the request of Mr. BENTSEN, the
name of the Senator from Maine [Mr.
CoHEN] was added as a cosponsor of S.
1231, a bill to amend title XVIII of the
Social Security Act to provide for cov-
erage of colorectal screening examina-
tions and certain immunizations under
part B of the Medicare Program, and
for other purposes.
8. 1357
At the request of Mr. BREAUX, the
name of the Senator from Oklahoma
[Mr. BoREN] was added as a cosponsor
of S. 1357, a bill to amend the Internal
Revenue Code of 1986 to permanently
extend the treatment of certain quali-
fied small issue bonds.
8. 1381
At the request of Mr. GRAHAM, the
name of the Senator from North Caro-
lina [Mr. SANFORD] was added as a co-
sponsor of S. 1381, a bill to amend chap-
ter 71 of title 10, United States Code, to
permit retired members of the Armed
Forces who have a service-connected
disability to receive military retired
pay concurrently with disability com-
pensation.
8. 1498
At the request of Mr. BREAUX, the
name of the Senator from Arizona [Mr.
McCAIN] was added as a cosponsor of S.
1498, a bill to amend the Internal Reve-
nue Code of 1986 to provide tax incen-
tives for the establishment of busi-
nesses within Federal military instal-
lations which are closed or realigned
and for the hiring of individuals laid off

by reason of such closings or
realignments, and for other purposes.
8. 1509

At the request of Mr. BRADLEY, the
name of the Senator from Colorado
[Mr. WIRTH] was added as a cosponsor
of 8. 1599, a bill to extend nondiscrim-
inatory (most-favored-nation) treat-
ment to Estonia, Latvia, and Lithua-
nia.

8. 1647

At the request of Mr. Baucus, the
name of the Senator from Mississippi
[Mr. CocHRAN] was added as a cospon-
sor of S. 1647, a bill to amend the Inter-
nal Revenue Code of 1986 to provide
that the deduction for State and local
income and franchise taxes shall not be
allocated to foreign source income.

8. 1675

At the request of Mr. EXoN, the name

of the Senator from Indiana [Mr.
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LucAr] was added as a cosponsor of S.
1675, a bill to amend title 49, United
States Code, regarding the collection
of certain payments for shipments via
motor common carriers of property and
household goods freight forwarders,
and other purposes.
5. 1738
At the request of Mr. DASCHLE, the
name of the Senator from South Da-
kota [Mr. PRESSLER] was added as a co-
sponsor of 8. 1738, a bill to prohibit im-
ports into the United States of meat
products from the European Commu-
nity until certain unfair trade barriers
are removed, and for other purposes.
8. 1748
At the request of Mr. Baucus, the
name of the Senator from Iowa [Mr.
GRASSLEY] was added as a cosponsor of
S. 1748, a bill to amend various provi-
sions of the Internal Revenue Code of
1986 relating to the taxation of regu-
lated investment companies.
8. 1786
At the request of Mr. Baucus, the
name of the Senator from Utah [Mr.
GARN] was added as a cosponsor of 8.
1786, a bill to amend the Internal Reve-
nue Code of 1986 to more accurately
codify the depreciable life of semi-
conductor manufacturing equipment.
8. 1810
At the request of Mr. ROCKEFELLER,
the name of the Senator from Utah
[Mr. HATCH] was added as a cosponsor
of S. 1810, a bill to amend title XVIII of
the Social Security Act to provide for
corrections with respect to the imple-
mentation of reform of payments to
physicians under the medicare pro-
gram, and for other purposes.
8. 1829
At the request of Mr. D'AmMATO, the
name of the Senator from Rhode Island
[Mr. PELL] was added as a cosponsor of
S. 1829, a bill to expand the exclusion of
service of election officials or election
workers from social security coverage.
5. 1830
At the request of Mr. WOFFORD, the
name of the Senator from Maryland
[Ms. MixuLsKI] was added as a cospon-
sor of S. 1830, a bill to require Senators
and Members of the House of Rep-
resentatives to pay for medical serv-
ices provided by the Office of the At-
tending Physician, and for other pur-
poses.
SENATE JOINT RESOLUTION 136
At the request of Mr. RIEGLE, the
name of the Senator from Illinois [Mr.
SmoN] was added as a cosponsor of
Senate Joint Resolution 136, a joint
resolution to authorize the display of
the POW-MIA flag on flagstaffs at the
national cemeteries of the United
States, and for other purposes.
SENATE JOINT RESOLUTION 166
At the request of Mrs. KASSEBAUM,
the name of the Senator from Illinois
[Mr. DIxoN] was added as a cosponsor of
Senate Joint Resolution 166, a joint
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resolution designating the week of Oc-
tober 6 through 12, 1991, as ‘“National
Customer Service Week.”
SENATE JOINT RESOLUTION 210

At the request of Mrs. KASSEBAUM,
the names of the Senator from West
Virginia [Mr. ROCKEFELLER], the Sen-
ator from Idaho [Mr. CRAIG], the Sen-
ator from Connecticut [Mr. Dobpp], the
Senator from Iowa [Mr. GRASSLEY], the
Senator from Ohio [Mr. METZENBAUM],
the Senator from Minnesota [Mr.
WELLSTONE], the Senator from Colo-
rado [Mr. BROWN], the Senator from
Mississippi [Mr. COCHRAN], the Senator
from Louisiana [Mr. BREAUX], the Sen-
ator from Alaska [Mr. STEVENS], the
Senator from California [Mr. SEY-
MOUR], the Senator from New Jersey
[Mr. LAUTENBERG], the Senator from
Hawaii [Mr. INOUYE], the Senator from
Oregon [Mr. HATFIELD], and the Sen-
ator from Georgia [Mr. FOWLER] were
added as cosponsors of Senate Joint
Resolution 210, a joint resolution to
designate March 12, 1992, as *“‘Girl
Scouts of the United States of America
80th Anniversary Day.”

SENATE JOINT RESOLUTION 211

At the request of Mr. D’AMATO, the
names of the Senator from Tennessee
[Mr. GORE], the Senator from Hawaii
[Mr. INOUYE], and the Senator from
Ohio [Mr. GLENN] were added as co-
sponsors of Senate Joint Resolution
211, a joint resolution designating Oc-
tober 1991 as “Italian-American Herit-
age and Culture Month."

SENATE CONCURRENT RESOLUTION 68

At the request of Mr. HATFIELD, the
name of the Senator from Massachu-
setts [Mr. KENNEDY] was added as a co-
sponsor of Senate Concurrent Resolu-
tion 68, a concurrent resolution ex-
pressing the sense of the Congress re-
lating to encouraging the use of paid
leave by working parents for the pur-
pose of attending parent-teacher con-
ferences.

SENATE CONCURRENT RESOLUTION 70

At the request of Mr. SANFORD, the
names of the Senator from Washington
[Mr. ApAMS], and the Senator from
West Virginia [Mr. BYRD] were added as
cosponsors of Senate Concurrent Reso-
lution 70, a concurrent resolution to
express the sense of the Congress with
respect to the support of the United
States for the protection of the African
elephant.

SENATE RESOLUTION 201

At the request of Mr. DANFORTH, the
names of the Senator from Delaware
[Mr. RoTH], and the Senator from Idaho
[Mr. CrAIG] were added as cosponsors of
Senate Resolution 201, a resolution to
express the sense of the Senate regard-
ing enforcement of the oilseeds GATT
panel ruling against the European
Community.

SENATE RESOLUTION 204

At the request of Mr. D'AMATO, the
name of the Senator from Pennsylva-
nia [Mr. SPECTER] was added as a co-
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sponsor of Senate Resolution 204, a res-
olution expressing the sense of the Sen-
ate that the United States should pur-
sue discussions at the upcoming Middle
Bast Peace Conference regarding the
Syrian connection to terrorism.

SENATE RESOLUTION 207—RE-
GARDING THE RECOMMENDA-
TIONS OF THE UNITED NATIONS
STUDY GROUP ON INTER-
NATIONAL ARMS SALES

Mr. ROTH submitted the following
resolution; which was referred to the
Committee on Foreign Relations:

S. RES. 207

Whereas increased information and open-
ness in the international arms trade would
promote greater control and monitoring of
arms transfers and would reduce the likeli-
hood of uncontrolled arms buildups;

Whereas the United Nations Study Group
on Ways and Means of Promoting Trans-
parency in International Sales of Conven-
tional Arms recently issued a set of final rec-
ommendations for promoting the sharing of
information about international arms trans-
fers;

Whereas these recommendations included
creation of an international arms registry
and compilation of information on national
arms export control regimes;

Whereas the United States has one of the
highest levels of disclosure of information
regarding its international arms sales;

Whereas creation of an arms registry
would encourage other nations to raise their
levels of disclosure of information to those
of the United States; and

Whereas the United States participation in
an arms registry would not conflict with ex-
isting United States export control and dis-
closure regulations: Now, therefore, be it

Resolved, That it is the sense of the Senate
that—

(1) the conclusions and final recommenda-
tions of the United Nations Study Group on
Ways and Means of Promoting Transparency
in International Arms Sales should be wel-
comed, and the United Nations General As-
sembly should be urged to approve these;

(2) an international arms registry should
be created under the auspices of the United
Nations; and

(3) information on national arms export

laws or arms trading nations be compiled to
serve as a basis for future multilateral har-
monization of export control regimes.
e Mr. ROTH. Mr. President, in June
the Permanent Subcommittee on In-
vestigations, on which I serve as rank-
ing minority member, held the third in
a series of hearings on the inter-
national arms trade. At the time of
this hearing, there was great concern
about the need to control arms traf-
ficking. The United States and its al-
lies had just come out of a war with
Iraq, and there existed a consensus
that steps had to be taken in order to
prevent a recurrence of the arms build-
up which made this war necessary.

This consensus still exists and has
been reinforced by recent events in
Iraq. Yet, consensus alone will not
achieve results. We must use the mo-
mentum which it creates to achieve
greater control of the arms market.
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The final destinations of powerful and
lethal conventional weapons cannot be
left to chance.

One focus of the hearing in June was
the dearth of public information avail-
able concerning the international arms
trade. The subcommittee heard testi-
mony from several witnesses about the
need to remedy this situation and
about the desirability of establishing
an arms registry as a first step toward
achieving greater openness and trans-
parency in the global arms market.

I have been actively working to pro-
mote the concept of an arms registry,
and to increase our knowledge of the
workings of the arms market—our
knowledge both of licit transfers as
well as of the workings of the black
and gray arms market. As an example
of my concern, I recently met with a
group of Senators from Italy who are
investigating the Banca Nazionale del
Lavoro affair and the role which this
bank may have played in financing
arms deals to the Middle East. Through
this and similar contacts, I hope to
strengthen the multilateral coopera-
tion and information sharing which are
crucial elements for the success of our
efforts in controlling the arms market.

Today I am submitting a resolution
endorsing the recently released rec-
ommendations of the U.N. Study Group
on Ways and Means of Promoting
Transparency in International Arms
Transfers. The most significant of
these recommendations calls for the
establishment of an international arms
registry under the auspices of the Unit-
ed Nations. The study group has been
meeting over the past 2 years to deter-
mine how best to bring greater open-
ness to the international arms market,
and its recommendations represent the
consensus of representatives from
roughly 20 nations. In addition to an
arms registry, the study group rec-
ommends that information about the
national arms export control regimes
of the world’'s arms trading nations be
compiled as a first step toward enhanc-
ing international harmonization of ex-
port controls.

I call upon my colleagues to join me
in supporting these important goals.
An arms registry is not the final step,
but it is a first step, and it is a signifi-
cant step. It will provide arms trading
nations information around which to
begin to build cooperative trading be-
havior, and it will increase the amount
of information which is publicly avail-
able regarding global arms transfers.

The arms registry proposal and the
other recommendations of the study
group must still be ratified by all the
nations of the U.N. General Assembly.
With united support of the United
States and its allies, those working to
secure this ratification and to establish
the registry can achieve success. With-
out this support, it is likely that they
will fail. The United States is already
one of the most open of all arms ex-
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porters, and American participation in
a U.N. arms registry would entail no
changes in current U.S. law. As one of
the world’s leading arms exporters, the
United States cannot shirk its respon-
sibility to export in an accountable and
controlled manner, nor can it neglect
its equally important responsibility to
exercise leadership to ensure that
other nations follow this lead.

An international arms registry is a
step toward realization of these goals.
The concept of a registry has already
been endorsed by President Bush, as
well as by Britian's Prime Minister
Major, Japan’s Prime Minister Kaifu,
and by other leaders of the world’'s
major arms exporting nations. It war-
rants our endorsement as well.

iI urge your support for this resolu-
tion.e

SENATE RESOLUTION 208—MAKING
FUNDS AVAILABLE FOR THE AL-
BERT EINSTEIN CONGRESSIONAL
FELLOWSHIP PROGRAM

Mr. DOLE (for Mr. HATFIELD) submit-
ted the following resolution; which was
considered and agreed to:

S. REs. 208

Resolved, That section 4 of the resolution
entitled “A resolution to establish an Albert
Einstein Congressional Fellowship Pro-
gram", approved August 2, 1991, is amended
by adding at the end the following new sub-
section:

‘‘(c) AVAILABILITY.—The funds made avail-
able under subsection (a) for fiscal year 1991
shall remain available through September
30, 1992.”.

—————

AMENDMENTS SUBMITTED

CIVIL RIGHTS ACT OF 1891

DANFORTH (AND OTHERS)
AMENDMENT NO. 1274

Mr. DANFORTH (for himself, Mr.
KENNEDY, Mr. DOLE, Mr. MITCHELL, Mr.
HATCH, Mr. THURMOND, Mr. CHAFEE,
Mr. COHEN, Mr. DURENBERGER, Mr. HAT-
FIELD, Mr. JEFFORDS, Mr. SPECTER, Mr.
DixoN, Mr. BoND, Mr. DoDD, Mr.
D'AMATO, Mr. EXON, Mr. DOMENICI, Mr.
GRAHAM, Mr. GARN, Mr. LEVIN, Mr.
GORTON, Mr. LIEBERMAN, Mrs. KASSE-
BAUM, Mr. PELL, Mr. McCAIN, Mr. ROBB,
Mr. MURKOWSKI, Mr. ROTH, Mr. RUD-
MAN, Mr. SEYMOUR, Mr. SIMPSON, Mr.
STEVENS, Mr. WARNER, and Mr. LEAHY)
proposed an amendment to the bill (S.
1745) to amend the Civil Rights Act of
1964 to strengthen and improve Federal
civil rights laws, to provide for dam-
ages in cases of intentional employ-
ment discrimination, to clarify provi-
sions regarding disparate impact ac-
tions, and for other purposes; as fol-
lows:

Strike out all after the enacting clause and
insert in lieu thereof the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “*Civil Rights

Act of 1991,
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SEC. 2. FINDINGS.

The Congress finds that—

(1) additional remedies under Federal law
are needed to deter unlawful harassment and
intentional discrimination in the workplace;

(2) the decision of the Supreme Court in
Wards Cove Packing Co. v. Atonio, 490 U.8.
642 (1989) has weakened the scope and effec-
tiveness of Federal civil rights protections;
and

(3) legislation is necessary to provide addi-
tional protections against unlawful discrimi-
nation in employment.

SEC. 3. PURPOSES.

The purposes of this Act are—

(1) to provide appropriate remedies for in-
tentional discrimination and unlawful har-
assment in the workplace;

(2) to codify the concepts of “‘business ne-
cessity’’ and “job related" enunciated by the
Supreme Court in Griggs v. Duke Power Co.,
401 U.S. 424 (1971), and in the other Supreme
Court decisions prior to Wards Cove Packing
Co. v. Atonio, 490 U.S. 642 (1989),

(3) to confirm statutory authority and pro-
vide statutory guidelines for the adjudica-
tion of disparate impact suits under title VII
of the Civil Rights Act of 1964 (42 U.S.C. 2000e
et seq.); and

(4) to respond to recent decisions of the Su-
preme Court by expanding the scope of rel-
evant civil rights statutes in order to pro-
vide adequate protection to victims of dis-
crimination.

SEC. 4. PROHIBITION AGAINST ALL RACIAL DIS-
CRIMINATION IN THE MAKING AND
ENFORCEMENT OF CONTRACTS.

Section 1977 of the Revised Statutes (42
U.8.C. 1981) is amended—

(1) by inserting ‘‘(a)"" before ‘‘All persons
within"; and

(2) by adding at the end the following new
subsections:

“(b) For purposes of this section, the term
‘make and enforce contracts’ includes the
making, performance, modification, and ter-
mination of contracts, and the enjoyment of
all benefits, privileges, terms, and conditions
of the contractual relationship.

*(c) The rights protected by this section
are protected against impairment by non-
governmental discrimination and impair-
ment under color of State law.".

SEC. 5. DAMAGES IN CASES OF INTENTIONAL DIS-
CRIMINATION.

The Revised Statutes are amended by in-
serting after section 1977 (42 U.S.C. 1981) the
following new section:

“SEC. 1977A. DAMAGES IN CASES OF INTEN-
TIONAL DISCRIMINATION IN EM-
PLOYMENT.

*'{a) RIGHT OF RECOVERY.—

*(1) CIviL RIGHTS.—In an action brought by
a complaining party under section 706 of the
Civil Rights Act of 1964 (42 U.8.C. 2000e-5)
against a respondent who engaged in unlaw-
ful intentional discrimination (not an em-
ployment practice that is unlawful because
of its disparate impact) prohibited under sec-
tion 703 or 704 of the Act (42 U.S.C. 2000e-2 or
2000e-3), and provided that the complaining
party cannot recover under section 1977 of
the Revised Statutes (42 U.S.C. 1981), the
complaining party may recover compen-
satory and punitive damages as allowed in
subsection (b), in addition to any relief au-
thorized by section 706(g) of the Civil Rights
Act of 1964, from the respondent.

“4(2) DISABILITY.—In an action brought by a
complaining party under the powers, rem-
edies, and procedures set forth in section 706
of the Civil Rights Act of 1964 (as provided in
section 107(a) of the Americans with Disabil-
ities Act of 1990 (42 U.S.C. 12117(a)) against a
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respondent who engaged in unlawful inten-
tional discrimination (not an employment
practice that is unlawful because of its dis-
parate impact) under section 102 of the Act
(42 U.8.C. 12112), or committed a violation of
section 102(b)(5) of the Act, against an indi-
vidual, the complaining party may recover
compensatory and punitive damages as al-
lowed in subsection (b), in addition to any
relief authorized by section T06(g) of the
Civil Rights Act of 1964, from the respondent.

**(3) REASONABLE ACCOMMODATION AND GOOD
FAITH EFFORT.—In cases where a discrimina-
tory practice involves the provision of a rea-
sonable accommodation pursuant to section
102(b)(5) of the Americans with Disabilities
Act of 1990, damages may not be awarded
under this section where the covered entity
demonstrates good faith efforts, in consulta-
tion with the person with the disability who
has informed the covered entity that accom-
modation is needed, to identify and make a
reasonable accommodation that would pro-
vide such individual with an equally effec-
tive opportunity and would not cause an
undue hardship on the operation of the busi-
ness.

“(b) COMPENSATORY AND PUNITIVE DAM-
AGES.—

‘(1) DETERMINATION OF PUNITIVE DAM-
AGES.—A complaining party may recover pu-
nitive damages under this section against a
respondent (other than a government, gov-
ernment agency or subdivision) if the com-
plaining party demonstrates that the re-
spondent engaged in a discriminatory prac-
tice or discriminatory practices with malice
or with reckless indifference to the federally
protected rights of an aggrieved individual.

*(2) EXCLUSIONS FROM COMPENSATORY DAM-
AGEs.—Compensatory damages awarded
under this section shall not include backpay,
interest on backpay, or any other type of re-
lief authorized under section 706(g) of the
Civil Rights Act of 1964.

“(3) LIMITATIONS.—The sum of the amount
of compensatory damages awarded under
this section for future pecuniary losses, emo-
tional pain, suffering, inconvenience, mental
anguish, loss of enjoyment of life, and other
nonpecuniary losses, and the amount of pu-
nitive damages awarded under this section,
shall not exceed—

*“(A) in the case of a respondent who has
more than 15 and fewer than 101 employees
in each of 20 or more calendar weeks in the
current or preceding calendar year, $50,000;

“(B) in the case of a respondent who has
more than 100 and fewer than 201 employees
in each of 20 or more calendar weeks in the
current or preceding calendar year, $100,000;
and

“(C) in the case of a respondent who has
more than 200 and fewer than 501 employees
in each of 20 or more calendar weeks in the
current or preceding calendar year, $200,000;
and

‘(D) in the case of a respondent who has
more than 500 employees in each of 20 or
more calendar weeks in the current or pre-
ceding calendar year, $300,000.

‘(4) CONSTRUCTION.—Nothing in this sec-
tion shall be construed to limit the scope of,
or the relief available under, section 1977 of
the Revised Statutes (42 U.S.C. 1981).

“(c) JURY TRIAL.—If a complaining party
seeks compensatory or punitive damages
under this section—

*(1) any party may demand a trial by jury;
and

**(2) the court shall not inform the jury of
the limitations described in subsection (b)(3).

*(d) DEFINITIONS.—As used in this section:

‘(1) COMPLAINING PARTY.—The term ‘com-
plaining party' means—
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‘(A) in the case of a person seeking to
bring an action under subsection (a)(1), a
person who may bring an action or proceed-
ing under title VII of the Civil Rights Act of
1964 (42 U.S.C. 2000e et seq.); or

‘*(B) in the case of a person seeking to
bring an action under subsection (a)2), a
person who may bring an action or proceed-
ing under title I of the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 et seq.).

‘{2) DISCRIMINATORY PRACTICE.—The term
‘discriminatory practice’ means the dis-
crimination described in paragraph (1), or
the disparate treatment or the violation de-
scribed in paragraph (2), of subsection (a).
SEC. 6. ATTORNEY'S FEES.

The last sentence of section 722 of the Re-
vised Statutes (42 U.3.C. 1988) is amended by
inserting **, 1981A" after ‘*1981".

SEC. 7. DEFINITIONS.

Section 701 of the Civil Rights Act of 1964
(42 U.S.C. 2000e) is amended by adding at the
end the following new subsections:

(1) The term ‘complaining party’' means
the Commission, the Attorney General, or a
person who may bring an action or proceed-
ing under this title.

*(m) The term ‘demonstrates’ means meets
the burdens of production and persuasion.

‘(n) The term ‘respondent’ reans an em-
ployer, employment agency, labor organiza-
tion, joint labor-management committee
controlling apprenticeship or other training
or retraining program, including an on-the-
job training program, or Federal entity sub-
ject to section T17.".

SEC. 8. BURDEN OF PROOF IN DISPARATE IM-
PACT CASES.

Section 703 of the Civil Rights Act of 1964
(42 U.S.C. 2000e-2) is amended by adding at
the end the following new subsection:

“(k)}1)XA) An unlawful employment prac-
tice based on disparate impact is established
under this title only if—

**(1) a complaining party demonstrates that
a respondent uses a particular employment
practice that causes a disparate impact on
the basis of race, color, religion, sex, or na-
tional origin and the respondent fails to
demonstrate that the challenged practice is
job related for the position in guestion and
consistent with business necessity; or

‘(ii) the complaining party makes the
demonstration described in subparagraph (C)
with respect to an alternative employment
practice and the respondent refuses to adopt
such alternative employment practice.

“(B)(1) With respect to demonstrating that
a particular employment practice causes a
disparate impact as described in subpara-
graph (A)i), the complaining party shall
demonstrate that each particular challenged
employment practice causes a disparate im-
pact, except that if the complaining party
can demonstrate to the court that the ele-
ments of a respondent’'s decisionmaking
process are not capable of separation for
analysis, the decisionmaking process may be
analyzed as one employment practice.

“(ii) If the respondent demonstrates that a
specific employment practice does not cause
the disparate impact, the respondent shall
not be required to demonstrate that such
practice is required by business necessity.

*(C) The demonstration referred to by sub-
paragraph (A)(ii) shall be in accordance with
the law as it existed on June 4, 1989, with re-
spect to the concept of ‘alternative business
practice’.

*(2) A demonstration that an employment
practice is required by business necessity
may not be used as a defense against a claim
of intentional discrimination under this
title.
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**(3) Notwithstanding any other provision
of this title, a rule barring the employment
of an individual who currently and know-
ingly uses or possesses a controlled sub-
stance, as defined in schedules I and II of sec-
tion 102(6) of the Controlled Substances Act
(21 U.S.C. 802(6)), other than the use or pos-
session of a drug taken under the supervision
of a licensed health care professional, or any
other use or possession authorized by the
Controlled Substances Act or any other pro-
vision of Federal law, shall be considered an
unlawful employment practice under this
title only if such rule is adopted or applied
with an intent to discriminate because of
race, color, religion, sex, or national ori-

SEC. 8. PROHIBITION AGAINST DISCRIMINATORY
USE OF TEST SCORES.

Section T03 of the Civil Rights Act of 1964
(42 U.8.C. 2000e-2) (as amended by section 8)
is further amended by adding at the end the
following new subsection:

**(1) It shall be an unlawful employment
practice for a respondent, in connection with
the selection or referral of applicants or can-
didates for employment or promotion, to ad-
just the scores of, use different cutoff scores
for, or otherwise alter the results of, employ-
ment related tests on the basis of race, color,
religion, sex, or national origin.".

SEC. 10. CLARIFYING PROHIBITION AGAINST IM-

PERMISSIBLE CONSIDERATION OF

COLOR, RELIGION, SEX, OR

NATIONAL ORIGIN IN EMPLOYMENT
PRACTICES.

(a) IN GENERAL.—Section 703 of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-2) (as
amended by sections 8 and 9) is further
amended by adding at the end the following
new subsection:

‘(m) Except as otherwise provided in this
title, an unlawful employment practice is es-
tablished when the complaining party dem-
onstrates that race, color, religion, sex, or
national origin was a motivating factor for
any employment practice, even though other
factors also motivated the practice.”.

(b) ENFORCEMENT PROVISIONS.—Section
T06(g) of such Act (42 U.S.C. 2000e-5(g)) is
amended—

(1) by designating the first through third
sentences as paragraph (1);

(2) by designating the fourth sentence as
pasagraph (2)(A) and indenting accordingly;
an

(3) by adding at the end the following new
subparagraph:

“(B) On a claim in which an individual
proves a violation under section 703(m) and a
respondent demonstrates that the respond-
ent would have taken the same action in the
absence of the impermissible motivating fac-
tor, the court—

‘(1) may grant declaratory relief, injunc-
tive relief (except as provided in clause (ii)),
and attorney's fees and costs demonstrated
to be directly attributable only to the pur-
suit of a claim under this section 703(m) and

*(ii) shall not award damages or issue an
order requiring any admission, reinstate-
ment, hiring, promotion, or payment, de-
seribed in subparagraph (A).".

SEC. 11. FACILITATING PROMPT AND ORDERLY
RESOLUTION OF CHALLENGES TO
EMPLOYMENT PRACTICES IMPLE-
MENTING LITIGATED OR CONSENT
JUDGMENTS OR ORDERS.

Section 703 of the Civil Rights Act of 1964
(42 U.8.C. 2000e-2) (as.amended by sections 8,
9, and 10 of this Act) is further amended by
adding at the end the following new sub-
section:

‘“(n)1xA) Notwithstanding any other pro-
vision of law, and except as provided in para-
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graph (2), an employment practice that im-
plements and is within the scope of a liti-
gated or consent judgment or order that re-
solves a claim of employment discrimination
under the Constitution or Federal ecivil
rights laws may not be challenged under the
circumstances described in subparagraph (B).

*(B) A practice described in subparagraph
(A) may not be challenged in a claim under
the Constitution or Federal civil rights
laws—

‘(i) by a person who, prior to the entry of
the judgment or order described in subpara-
graph (A), had—

“(I) actual notice of the proposed judgment
or order sufficient to apprise such person
that such judgment or order might adversely
affect the interests and legal rights of such
person and that an opportunity was avail-
able to present objections to such judgment
or order by a future date certain; and

‘(II) a reasonable opportunity to present
objections to such judgment or order; or

“(ii) by a person whose interests were ade-
quately represented by another person who
had previously challenged the judgment or
order on the same legal grounds and with a
similar factual situation, unless there has
been an intervening change in law or fact.

*“(2) Nothing in this subsection shall be
construed to—

““(A) alter the standards for intervention
under rule 24 of the Federal Rules of :Civil
Procedure or apply to the rights of parties
who have successfully intervened pursuant
to such rule in the proceeding in which the
parties intervened;

‘(B) apply to the rights of parties to the
action in which a litigated or consent judeg-
ment or order was entered, or of members of
a class represented or sought to be rep-
resented in such action, or of members of a
group on whose behalf relief was sought in
such action by the Federal Government;

*‘(C) prevent challenges to a litigated or
consent judgment or order on the ground
that such judgment or order was obtained
through collusion or fraud, or is trans-
parently invalid or was entered by a court
lacking subject matter jurisdiction; or

‘(D) authorize or permit the denial to any
person of the due process of law required by
the Constitution.

*(3) Any action not precluded under this
subsection that challenges an employment
consent judgment or order described in para-
graph (1) shall be brought in the court, and
if possible before the judge, that entered
such judgment or order. Nothing in this sub-
section shall preclude a transfer of such ac-
tion pursuant to section 1404 of title 28, Unit-
ed States Code.”.

SEC. 12. PROTECTION OF EXTRATERRITORIAL
EMPLOYMENT.

(a) DEFINITION OF EMPLOYEE.—Section
701(f) of the Civil Rights Act of 1964 (42
U.S.C. 2000e(f)) and section 101(4) of the
Americans with Disabilities Act of 1990 (42
U.S.C. 12111(4)) are each amended by adding
at the end the following: “With respect to
employment in a foreign country, such term
includes an individual who is a citizen of the
United States."'.

(b) EXEMPTION.—

(1) CIVIL RIGHTS ACT OF 1964.—Section 702 of
the Civil Rights Act of 1964 (42 U.S.C. 2000e-
1) is amended—

(A) by inserting “(a)" after “*SEc. 702."; and

(B) by adding at the end the following:

*(b) It shall not be unlawful under section

703 or 704 for an employer (or a corporation .

controlled by an employer), labor organiza-
tion, employment agency, or joint manage-
ment committee controlling apprenticeship
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or other training or retraining (including on-
the-job training programs) to take any ac-
tion otherwise prohibited by such section,
with respect to an employee in a workplace
in a foreign country if compliance with such
section would cause such employer (or such
corporation), such organization, such agen-
cy, or such committee to violate the law of
the foreign country in which such workplace
is located.

*(e)1) If an employer contrels a corpora-
tion whose place of incorporation is a foreign
country, any practice prohibited by section
703 or T04 engaged in by such corporation
shall be presumed to be engaged in by such
employer.

*(2) Sections 703 and 704 shall not apply
with respect to the foreign operations of an
employer that is a foreign person not con-
trolled by an American employer.

‘(3) For purposes of this subsection, the
determination of whether an employer con-
trols a corporation shall be based on—

*'(A) the interrelation of operations;

*(B) the common management;

*(C) the centralized control of labor rela-
tions; and

*{D) the common ownership or financial
control,
of the employer and the corporation.’.

(2) AMERICANS WITH DISABILITIES ACT OF
1990.—Section 102 of the Americans with Dis-
abilities Act of 1990 (42 U.8.C. 12112) is
amended—

(A) by redesignating subsection (¢) as sub-
section (d); and

(B) by inserting after subsection (b) the
following new subsection:

“(¢) COVERED ENTITIES IN FOREIGN COUN-
TRIES.—

**(1) IN GENERAL.—It shall not be unlawful
under this section for a covered entity to
take any action that constitutes discrimina-
tion under this section with respect to an
employee in a workplace in a foreign coun-
try if compliance with this section would
cause such covered entity to violate the law
of the foreign country in which such work-
place is located.

**(2) CONTROL OF CORPORATION.—

‘(A) PRESUMPTION.—If an employer con-
trols a corporation whose place of incorpora-
tion is a foreign country, any practice that
constitutes discrimination under this section
and is engaged in by such corporation shall
be presumed to be engaged in by such em-
ployer.

‘(B) EXCEPTION.—This section shall not
apply with respect to the foreign operations
of an employer that is a foreign person not
controlled by an American employer.

*(C) DETERMINATION.—For purposes of this
paragraph, the determination of whether an
employer controls a corporation shall be
based on—

(i) the interrelation of operations;

**(ii) the common management;

‘*(iii) the centralized control of labor rela-
tions; and

**(iv) the common ownership or financial
control,
of the employer and the corporation.’.

(c) APPLICATION OF AMENDMENTS.—The
amendments made by this section shall not
apply with respect to conduct occurring be-
fore the date of the enactment of this Act.
SEC. 13. EDUCATION AND OUTREACH.

Section 705(h) of the Civil Rights Act of
1964 (42 U.8.C. 2000e-4(h)) is amended—

(1) by inserting “(1)"" after ‘*(h)""; and

(2) by adding at the end the following new
paragraph:

*(2) In exercising its powers under this
title, the Commission shall carry out edu-
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cational and outreach activities (including
dissemination of information in languages
other than English) targeted to—

‘'(A) individuals who historically have been
victims of employment discrimination and
have not been equitably served by the Com-
mission; and

*(B) individuals on whose behalf the Com-
mission has authority to enforce any other
law prohibiting employment discrimination,
concerning rights and obligations under this
title or such law, as the case may be.".

BEC. 14. EXPANSION OF RIGHT TO CHALLENGE
DISCRIMINATORY SENIORITY SYS-

Section 706(e) of the Civil Rights Act of
1964 (42 U.8.C. 2000e-5(e)) is amended—

(1) by inserting ‘‘(1)'"" before ‘A charge
under this section’’; and

(2) by pn].ldding at the end the following new

paragraph:

**(2) For purposes of this section, an unlaw-
ful employment practice occurs, with respect
to a seniority system that has been adopted
for an intentionally discriminatory purpose
in violation of this title (whether or not that
discriminatory purpose is apparent on the
face of the seniority provision), when the se-
niority system is adopted, when an individ-
ual becomes subject to the seniority system,
or when a person aggrieved is injured by the
application of the seniority system or provi-
sion of the system.".

SEC. 15. AUTHORIZING AWARD OF EXPERT FEES.

(a) REVISED STATUTES.—Section 722 of the
Revised Statutes is amended—

(1) by designating the first and second sen-
tences as subsections (a) and (b), respec-
tively, and indenting accordingly; and

(2) by adding at the end the following new
subsection:

‘“(e) In awarding an attorney's fee under
subsection (b) in any action or proceeding to
enforce a provision of section 1977 of the Re-
vised Statutes, the court, in its discretion,
may include expert fees as part of the attor-
ney's fee.".

(b) CiviL RIGHTS ACT OF 1964.—Section
706(k) of the Civil Rights Act of 1964 (42
U.8.C. 2000e-5(k)) is amended by inserting
“(including expert fees)" after ‘‘attorney’s
fee",

SEC. 16. PROVIDING FOR INTEREST AND EXTEND-
ING THE STATUTE OF LIMITATIONS
IN ACTIONS AGAINST THE FEDERAL
GOVERNMENT.

Section T17 of the Civil Rights Act of 1964
(42 U.S.C. 2000e-16) is amended—

(1) in subsection (c), by striking “thirty
days" and inserting ‘90 days’’; and

(2) in subsection (d), by inserting before
the period “, and the same interest to com-
pensate for delay in payment shall be avail-
able as in cases involving nonpublic par-
ties.".
S8EC. 17. NOTICE OF LIMITATIONS PERIOD UNDER

THE AGE DISCRIMINATION IN EM-
ACT OF 1967.

Section T(e) of the Age Discrimination in
Employment Act of 1967 (29 U.S.C. 626(e)) is
amended—

(1) by striking paragraph (2);

(2) by striking the paragraph designation
in paragraph (1);

(3) by striking ‘‘Sections 6 and" and insert-
ing *‘Section"; and

(4) by adding at the end the following:

“If a charge filed with the Commission under
this Act is dismissed or the proceedings of
the Commission are otherwise terminated by
the Commission, the Commission shall no-
tify the person aggrieved. A civil action may
be brought under this section by a person de-
fined in section 11(a) against the respondent
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named in the charge within 90 days after the

date of the receipt of such notice."”.

SEC. 18. LAWFUL COURT-ORDERED REMEDIES,
AFFIRMATIVE ACTION, AND CONCIL-
IATION AGREEMENTS NOT AF-
FECTED.

Nothing in the amendments made by this
Act shall be construed to affect court-or-
dered remedies, affirmative action, or concil-
iation agreements, that are in accordance
with the law.

SEC. 19. COVERAGE OF CONGRESS AND THE
AGENCIES OF THE LEGISLATIVE
BRANCH.

(a) COVERAGE OF THE SENATE.—

(1) COMMITMENT TO RULE XLIL.—The Senate
reaffirms its commitment to Rule XLII of
the Standing Rules of the Senate, which pro-
vides as follows:

“No Member, officer, or employee of the
Senate shall, with respect to employment by
the Senate or any office thereof—

“‘(a) fail or refuse to hire an individual;

“‘(b) discharge an individual; or

“‘(c) otherwise discriminate against an in-
dividual with respect to promotion, com-
pensation, or terms, conditions, or privileges
of employment,
on the basis of such individual's race, color,
religion, sex, national origin, age, or state of
physical handicap.".

(2) APPLICATION TO SENATE EMPLOYMENT.—
The rights and protections provided pursu-
ant to this Act, the Civil Rights Act of 1964,
the Americans with Disabilities Act of 1990,
the Age Discrimination in Employment Act
of 1967, and the Rehabilitation Act of 1973
shall apply with respect to employment by
the United States Senate.

(3) INVESTIGATION AND ADJUDICATION OF
CLAIMS.—AIll claims raised by any individual
with respect to Senate employment, pursu-
ant to the Acts referred to in paragraph (2),
shall be investigated and adjudicated by the
Select Committee on Ethics, pursuant to
Senate Resolution 338, Eighty-eighth Con-
gress, as amended, or such other entity as
the Senate may designate.

(4) RIGHTS OF EMPLOYEES.—The Committee
on Rules and Administration shall ensure
that Senate employees are informed of their
rights under the Acts referred to in para-
graph (2).

(5) APPLICABLE REMEDIES.—When assigning
remedies to individuals found to have a valid
claim under the Acts referred to in para-
graph (2), the Select Committee on Ethics, or
such other entity as the Senate may des-
ignate, should to the extent practicable
apply the same remedies applicable to all
other employees covered by the Acts referred
to in paragraph (2). Such remedies shall
apply exclusively.

(6) MATTERS OTHER THAN EMPLOYMENT.—

(A) IN GENERAL.—The rights and protec-
tions under the Americans with Disabilities
Act of 1990 shall, subject to subparagraph
(B), apply with respect to the conduct of the
Senate regarding matters other than em-
ployment.

(B) REMEDIES.—The Architect of the Cap-
itol shall establish remedies and procedures
to be utilized with respect to the rights and
protections provided pursuant to subpara-
graph (A). Such remedies and procedures
shall apply exclusively, after approval in ac-
cordance with subparagraph (C).

(C) PROPOSED REMEDIES AND PROCEDURES.—
For purposes of subparagraph (B), the Archi-
tect of the Capitol shall submit proposed
remedies and procedures to the Senate Com-
mittee on Rules and Administration. The
remedies and procedures shall be effective
upon the approval of the Committee on
Rules and Administration.
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(7) EXERCISE OF RULEMAKING POWER.—Not-
withstanding any other provision of law, en-
forcement and adjudication of the rights and
protections referred to in paragraphs (2) and
(6)(A) shall be within the exclusive jurisdic-
tion of the United States Senate. The provi-
sions of paragraphs (1), (3), (4), (6), (6)(B), and
(6)(C) are enacted by the Senate as an exer-
cise of the rulemaking power of the Senate,
with full recognition of the right of the Sen-
ate to change its rules, in the same manner,
and to the same extent, as in the case of any
other rule of the Senate.

(b) COVERAGE OF THE HOUSE OF REPRESENT-
ATIVES.—

(1) IN GENERAL.—Notwithstanding any pro-
vision of title VII of the Civil Rights Act of
1964 (42 U.S.C. 2000e et seq.) or of other law,
the purposes of such title shall, subject to
paragraph (2), apply in their entirety to the
House of Representatives.

(2) EMPLOYMENT IN THE HOUSE.—

(A) APPLICATION.—The rights and protec-
tions under title VII of the Civil Rights Act
of 1964 (42 U.S.C. 2000e et seq.) shall, subject
to subparagraph (B), apply with respect to
any employee in an employment position in
the House of Representatives and any em-
ploying authority of the House of Represent-
atives.

(B) ADMINISTRATION.—

(i) IN GENERAL.—In the administration of
this paragraph, the remedies and procedures
made applicable pursuant to the resolution
described in clause (ii) shall apply exclu-
sively.

(ii) RESOLUTION.—The resolution referred
to in clause (i) is the Fair Employment Prac-
tices Resolution (House Resolution 558 of the
One Hundredth Congress, as agreed to Octo-
ber 4, 1988), as incorporated into the Rules of
the House of Representatives of the One
Hundred Second Congress as Rule LI, or any
other provision that continues in effect the
provisions of such resolution.

(C) EXERCISE OF RULEMAKING POWER.—The
provisions of subparagraph (B) are enacted
by the House of Representatives as an exer-
cise of the rulemaking power of the House of
Representatives, with full recognition of the
right of the House to change its rules, in the
same manner, and to the same extent as in
the case of any other rule of the House.

(c) INSTRUMENTALITIES OF CONGRESS.,—

(1) IN GENERAL.—The rights and protec-
tions under this Act and title VII of the Civil
Rights Act of 1964 (42 U.S8.C. 2000e et seq.)
shall, subject to paragraph (2), apply with re-
spect to the conduct of each instrumentality
of the Congress.

(2) ESTABLISHMENT OF REMEDIES AND PROCE-
DURES BY INSTRUMENTALITIES.—The chief of-
ficial of each instrumentality of the Con-
gress shall establish remedies and procedures
to be utilized with respect to the rights and
protections provided pursuant to paragraph
(1). Such remedies and procedures shall apply
exclusively.

(3) REPORT TO CONGRESS.—The chief official
of each instrumentality of the Congress
shall, after establishing remedies and proce-
dures for purposes of paragraph (2), submit
to the Congress a report describing the rem-
edies and procedures.

(4) DEFINITION OF INSTRUMENTALITIES.—For
purposes of this section, instrumentalities of
the Congress include the following: the Ar-
chitect of the Capitol, the Congressional
Budget Office, the General Accounting Of-
fice, the Government Printing Office, the Of-
fice of Technology Assessment, and the Unit-
ed States Botanic Garden.

(5) CONSTRUCTION.—Nothing in this section
shall alter the enforcement procedures for
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individuals protected under section TI7 of

title VII for the Civil Rights Act of 1964 (42

U.8.C. 2000e-16).

SEC. 20. ALTERNATIVE MEANS OF DISPUTE RESO-
LUTION.

Where appropriate and to the extent au-
thorized by law, the use of alternative means
of dispute resolution, including settlement
negotiations, conciliation, facilitation, me-
diation, factfinding, minitrials, and arbitra-
tion, is encouraged to resolve disputes aris-
ing under the Acts or provisions of Federal
law amended by this Act.

SEC. 21. SEVERABILITY.

If any provision of this Act, or an amend-
ment made by this Act, or the application of
such provision to any person or cir-
cumstances is held to be invalid, the remain-
der of this Act and the amendments made by
this Act, and the application of such provi-
sion to other persons and circumstances,
shall not be affected.

SEC. 22. EFFECTIVE DATE.

(a) IN GENERAL.—Except as otherwise spe-
cifically provided, this Act and the amend-
ments made by this Act shall take effect
upon enactment.

(b) CERTAIN DISPARATE IMPACT CASES.—
Notwithstanding any other provision of this
Act, nothing in this Act shall apply to any
disparate impact case for which a complaint
was filed before March 1, 19756 and for which
an initial decision was rendered after Octo-
ber 30, 1983.

—————

NOTICES OF HEARINGS

COMMITTEE ON SMALL BUSINESS

Mr. BUMPERS. Mr. President, I
would like to announce that the Small
Business Committee will hold a full
committee hearing to examine the
small business credit crunch problem.
The hearing will be chaired by Senator
LIEBERMAN and will take place on
Wednesday, October 30, 1991, at 9 a.m.,
in room 428A of the Russell Senate Of-
fice Building. For further information,
please call Ken Glueck or Senator
LIEBERMAN’s staff at 224-4041.

SELECT COMMITTEE ON INDIAN AFFAIRS

Mr. INOUYE. Mr. President, I would
like to announce that the Select Com-
mittee on Indian Affairs will be holding
a markup on Tuesday, October 29, 1991,
beginning at 9:45 a.m., in 485 Russell
Senate Office Building on S. 168, the
Three Affiliated Tribes and Standing
Rock Sioux Tribe Equitable Compensa-
tion Act and S. 7564, to provide that a
portion of the income derived from
trust or restricted land held by an indi-
vidual Indian shall not be considered as
a resource or income in determining
eligibility for assistance under any
Federal or federally assisted program,
to be followed immediately by a joint
hearing with the House Interior Com-
mittee on H.R. 1476 and S. 1869, the San
Carlos Indian Irrigation Project Dives-
titure Act of 1991.

Those wishing additional information
should contact the Select Committee
on Indian Affairs at 224-2251.

Mr. President, I ask unanimous con-
sent that the Select Committee on In-
dian Affairs be authorized to meet on
October 29, 1991, beginning at 9:45 a.m.,
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in 485 Russell Senate Office Building,
to consider for report to the Senate S.
168, the Three Affiliated Tribes and
Standing Rock Sioux Tribe Equitable
Compensation Act and S. 754, to pro-
vide that a portion of the income de-
rived from trust or restricted land held
by an individual Indian shall not be
considered as a resource or income in
determining eligibility for assistance
under any Federal or federally assisted
program, and to meet on H.R. 1476 and
S. 1869, the San Carlos Indian Irriga-
tion Project Divestiture Act of 1991.

BUBCOMMITTEE ON PUBLIC LANDS, NATIONAL
PARKS AND FORESTS

Mr. BUMPERS. Mr. President, I
would like to announce for the public
that a hearing has been scheduled be-
fore the Subcommittee on Public
Lands, National Parks and Forests of
the Committee on Energy and Natural
Resources.

The hearing will take place on Thurs-
day, November 7, 1991, beginning at 9:30
a.m., in room SD-366 of the Dirksen
Senate Office Building in Washington,
DC.

The purpose of the hearing is to re-
ceive testimony on the following bills:

S. 461, to amend the Wild and Scenic Riv-
ers Act of 1968 by designating segments of
the Lamprey River in the State of New
Hampshire for study for potential addition
to the National Wild and Scenic Rivers Sys-
tem, and for other purposes;

8. 606, to amend the Wild and Scenic Riv-
ers Act by designating certain segments of
the Allegheny River in the Commonwealth of
Pennsylvania as a component of the Na-
tional Wild and Scenic Rivers System, and
for other purposes;

8. 1230 and H.R. 990, to authorize additional
appropriations for land acquisition at
Monocacy National Battlefield, Maryland;

S. 1552, to amend the Wild and Scenic Riv-
ers Act by designating the White Clay Creek
in Delaware and Pennsylvania for study for
potential addition to the National Wild and
Scenic Rivers System, and for other pur-
poses;

S. 1660, to amend the Pennsylvania Avenue
Development Corporation Act of 1872 to au-
thorize appropriations for implementation of
the development plan for Pennsylvania Ave-
nue between the Capitol and the White
House, and for other purposes; and

S. 1772 and H.R. 2370, to alter the bound-
aries of the Stones River National Battle-
field, and for other purposes.

Because of the limited time available
for the hearing, witnesses may testify
by invitation only. However, those
wishing to submit written testimony
for the hearing record should send two
copies of their testimony to the Sub-
committee on Public Lands, National
Parks and Forests, Committee on En-
ergy and Natural Resources, 364 Dirk-
sen Senate Office Building, Washing-
ton, DC 20510-6150.

For further information, please con-

tact David Brooks of the subcommittee
staff at (202) 224-9863.
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AUTHORIZATION FOR COMMITTEES
TO MEET

SUBCOMMITTEE ON TERRORISM, NARCOTICS, AND
INTERNATIONAL OPERATIONS

Mr. FORD. Mr. President, I ask unan-
imous consent that the Subcommittee
on Terrorism, Narcotics and Inter-
national Operations of the Foreign Re-
lations Committee be authorized to
meet during the session of the Senate
on Friday, October 25, at 10 a.m. to
hold a hearing on the narcotics and for-
eign policy implications of the BCCI af-
fair.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON INTERNATIONAL TRADE

Mr. FORD. Mr. President, I ask unan-
imous consent that the Subcommittee
on International Trade of the Commit-
tee on Finance be authorized to meet
during the session of the Senate on Oc-
tober 25, 1991 at 10 a.m. to hold a hear-
ing on how trade policy may affect the
environment.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON VETERANS' AFFAIRS

Mr. FORD. Mr. President, the Com-
mittee on Veterans' Affairs would like
to request unanimous consent to hold a
hearing on the nominations of Allen
Clark to be Director of the VA Na-
tional Cemetery System, James Endi-
cott to be VA General Counsel, and Jo
Ann Webb to be Assistant Secretary for
Policy and Planning, on Friday, Octo-
ber 25, 1991, at 9:30 a.m. in SR-418.

The PRESIDING OFFICER. Without
objection, it is so ordered.

COMMITTEE ON BANKING, HOUSING, AND URBAN
AFFAIRS

Mr. FORD. Mr. President, I ask unan-
imous consent that the Committee on
Banking, Housing, and Urban Affairs
be allowed to meet during the session
of the Senate Friday, October 25, 1991
at 9:45 a.m. to conduct a hearing on the
nominations of Susan Philips, to be a
member of the Board of Governors of
the Federal Reserve System; and David
Bradford and Paul Wonnacott to be
members of the Council of Economic
Advisers.

The PRESIDING OFFICER. Without
objection, it is so ordered.

SUBCOMMITTEE ON HOUSING AND URBAN
AFFAIRS

Mr. FORD. Mr. President, I ask unan-
imous consent that the Subcommittee
on Housing and Urban Affairs of the
Committee on Banking, Housing, and
Urban Affairs be allowed to meet dur-
ing the session of the Senate Tuesday,
October 29, 1991 at 10 a.m. to conduct a
hearing on issues related to multifam-
ily housing finance.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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ADDITIONAL STATEMENTS

COMMENDING MS. JILL SLATER
AND HER COLLEAGUES

e Mr. GORE. Mr. President, as Amer-
ican men and women reflect on the tes-
timony of Prof. Anita Hill during the
Clarence Thomas confirmation hear-
ings, many women from across the
country have come forward with their
own stories of sexual harassment in the
workplace. Professor Hill’'s testimony
has given many women the courage not
only to admit they have been harassed
but also to confront the perpetrators of
the harassment. Luckily, the American
workplace will never be the same. Men
and women everywhere—in offices, in
factories, in schools, in banks—are
talking about sexual harassment; and
hopefully this dialog will result in the
end of sexual harassment in the work-
place and more professional relation-
ships between men and women who
work together.

I have been deeply moved by the sto-
ries of women who have written to me
from Tennessee and from across the
country, telling me about their own ex-
periences with sexual harassment, be-
lieving their jobs to be threatened by
refusing unwanted personal attention
from professional colleagues. They un-
derstand Anita Hill. They have been
there.

In particular, Mr. President, I want
to recognize Jill Slater, a partner in
the Los Angeles office of Latham &
Watkins, and 156 of her colleagues—all
women attorneys—who wrote to say
that based on their experiences in law
firms, in corporations, and in law
schools, the experiences related by Pro-
fessor Hill do not make her unique
among women lawyers. They wrote.

In the course of our careers, many of us
have endured incidents of sexual harassment
which were depressing and demeaning. All of
us have known of such incidents occurring to
others. These incidents range from offensive
verbal comments to physical molestation.

Indeed, it is not uncommon for cordial pro-
fessional relationships to be maintained with
those engaged in sexual harassment, some-
times because the behavior ceased or because
individuals changed jobs, or because it was
necessary or prudent to do so for legitimate
career advancement reasons.

I want to commend Ms. Slater and
her colleagues for coming forward to
respond to criticism of Prof. Anita
Hill’s testimony. I appreciate the cour-
age it takes to publicly discuss these
personal issues in a political arena.
Their letter underscores how serious
sexual harassment is in the American
workplace and how widespread it has
become.

Mr. President, I ask that the names
of Ms. Slater and her colleagues be
printed in the RECORD.

The material follows:

Jill S. Slater, Los Angeles; Kim M.
Wardlaw, Los Angeles, Sally Suchi, Culver
City; Joan M. Graff, San Francisco; Patricia
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A, Shiu, San Francisco; Sharon Y. Bowen,
New York City; Maryanne LaGuardia, Los
Angeles; Cecilia Loving-Sloane, New York
City; Elsie A. Crum, New York City; Theresa
A. Cerozoia, New York City; and Martha C.
Reps, Denver.

Barbara A. Reeves, Los Angeles; Robin
Shaffert, Washington, DC; Linda K. Sher-
wood, Los Angeles; Patricia Phillips, Los An-
geles; Rose Octri, Los Angeles; Marjorie S.
Steinberg, Los Angeles; Ellen R. Marshall,
Irvin; Vilma 8. Martinez, Los Angeles; Beth
8. Dorris, Los Angeles; Elizabeth Schwartz,
Los Angeles; Karen S. Bryan, Los Angeles.

Louis A. LaMothe, Los Angeles; Margot
Metzner, Los Angeles; Pauline Levy, Los An-
geles; Margaret W. Clayton, Los Angeles;
Beth R. Neckman, New York City; Mary D.
Nichols, Los Angeles; Diann H. Kim, Los An-
geles; Karen Kaplowitz, Los Angeles; Judith
Ilene Bloom, Los Angeles; Lynne Darcy, New
York City; Dale 8. Fischer, Los Angeles.

Elizabeth 8. Trussell, Los Angeles; Rita J.
Miller, Los Angeles; Erica H. Steinberger,
New York City; Mary Elizabeth Tom, New
York City; Deborah 8. Feinerman, Los Ange-
les; Hadassa K. Gilbert, Los Angeles; Maria
Angeletti, Culver City; Jill Lerner, Culver
City; Joan L. Lesser, Los Angeles; Carole E.
Handler, Los Angeles; Rena M. Wheaton, Los
Angeles; Linda M. Inscoe, San Francisco;
Lynne Carmichael, Ban Francisco.

Mary K. Westbrook, Costa Mesa,; Donna J.
Zenor, Los Angeles; Carol A. Klauschie, Los
Angeles; Timi Anyon Hallem, Los Angeles;
Maria Gil de Lamadrid, San Francisco; Liz
Hendrickson, San Francisco; Maria Blanco,
San Francisco; Rose Fang, San Francisco;
Nancy L. Davis, San Francisco; Judith E.
Kurtz, San Francisco; Billie Pirner Garde,
Houston; Laurie F. Hasencamp, Los Angeles;
Valerie Merritt, Los Angeles.

Ruth E. Fisher, Los Angeles; Dorothy B.
Symons, New York City; Barbara Mendel
Mayden, New York City; Erica B. Grubb,
Walnut Creek; Pamela Reed, Walnut Creek;
Kathy J. Bagdonas, Walnut Creek; E. Jean
Gary, Los Angeles; Audrey Winograde, Santa
Monica; Ruth McCreight, San Rafael; Mauna
Berkov, San Rafael; Joy Oliver, San Rafael;
Ellen Rothman, San Rafael; Barbara Kelley,
Los Angeles.

Andra Barmach Greene, Newport Beach;
Ruth N. Borenstein, San Francisco; Rochelle
D. Alpert, San Francisco; Annette P. Carne-
gie, San Francisco; Kathleen V. Fisher, San
Francisco; Joanne M. Hoeper, San Francisco;
Nancy J. Koch, San Francisco; Rachel
Krevans, San Francisco; Elizabeth J.
Kuczynski, San Francisco; Linda E. Shostak,
San Francisco; Deborah L. Smith, San Fran-
cisco; Janice L. Sperow, San Francisco; Su-
zanne Toller, San Francisco.

Monique van Yzerlooy, San Francisco;
Paula J. Morency, Chicago; Elayne Berg-Wil-
son, Glendale; Debre Katz Weintraub, Los
Angeles; Sheri Young, Chicago; Geraldine M.
Alexis, Chicago; Sherry A. Quirk, Washing-
ton, D.C.; Frances C. DeLarentis, Washing-
ton, D.C.; Karen Fairbank Friedman, Pacific
Palisades: Marcie Goldstein, New York City;
Polly Horn, Los Angeles; Lisa 8. Kantor, Los
Angeles; Maren Christensen, Beverly Hills.

Lori E. Simon, Chicago; Patricia
Dondanville, Chicago; Kathleen A. Adamick,
Chicago; Nancy K. Bellis, Chicago; Andrea E.
Friedman, Chicago; Ann Rae Heitland, Chi-
cago; Barbara E. Hermansen, Chicago; Carrie
J. Hightman, Chicago; Linda Jeffries, Chi-
cago; Rebecca Lauer, Chicago; Patricia L.
Levy, Chicago; Eileen S. Silvers, New York
City; Joan Patsy Ostroy, Los Angeles.

Marilee C. Uriah, Chicago; Kachen
Kimmeff, Chicago; Carole Randolph, Chi-
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cago; Sahar Stegemoeller, Chicago; Kathleen
Johnson, Chicago; Rose C. Chan, Los Ange-
les; Lucinda Starrett, Los Angeles; Jenniffer
Belt Duchene, Cleveland; Susan B. Coffins,
Cleveland; Wendy Jacobsen, Cleveland; Syd-
ney Bennion, Los Angeles; Beth Cranston,
Los Angeles; Carla Harnre, Los Angeles.

Sara Reynolds, Los Angeles; Pauline Ste-
vens, Los Angeles; Lisa Yano, Los Angeles;
Laurie Zolon, Los Angeles; Susan Thorner,
San Francisco; Deborah C. Paskin, Chicago;
Patricia A. Ahmann, Los Angeles; Alison M.
Whalen, Los Angeles; Janet Koran, Chicago;
Marjorie Press Lindblom, Chicago; Marion B.
Adler, Chicago; Vicki V. Hood, Chicago; Jiff
L. Sugar, Chicago.

Maryann A. Waryjas, Chicago; Glenda
BSanders, Los Angeles; Maren Nelson, Los An-
geles; Lynn Todd, Los Angeles; Victoria
Judson, Washington, D.C.; Maria Stratton,
Los Angeles; Christina A. Snyder, Los Ange-
les; Louise Nemschoff, Beverly Hills;
Nathalie Hoffman, Los Angeles; Laura
Fashing, Los Angeles; Andrea Jane Grefe,
Beverly Hills; Donna Harvey, Los Angeles;
Helene Hahn, Burbank.

Bernadine Brandis, Burbank; Lisa Specht,
Los Angeles; Patricia T. Sinclair, Los Ange-
les; Linda Lichter, Beverly Hills; Ann M.
Hamilton, Chicago; Carol Fuchs, Beverly
Hills; Anjani Mandavia, Beverly Hills.®

——

THE CRISIS IN ZAIRE

e Mrs. KASSEBAUM. Mr. President, I
would like to express my deep concern
about the situation unfolding in Zaire.
Last month after intense rioting,
President Mobutu responded by ap-
pointing a prominent opposition figure,
Mr. Etienne Tshisekedi, as Prime Min-
ister. President Mobutu's decision,
while obviously one of desperation, did,
nonetheless hold the promise that
Zaire would move away from Mobutu's
dictatorial lock hold on power.

Unfortunately, several days ago,
President Mobutu rekindled the
world's concerns by removing Mr.
Tshisekedi from power. As riots in sup-
port of the Prime Minister broke out,
President Mobutu asked the opposition
to name another candidate, but the al-
liance has maintained their support for
Mr. Tshisekedi.

While President Mobutu has named
another Prime Minister from the oppo-
sition alliance, his dismissal of Mr.
Tshisekedi is a clear indication that he
is continuing to resist the calls for de-
mocracy from the people of Zaire.

Over the past several years, Mr.
Mobutu’s leadership and his oppression
of democratic forces in Zaire has been
raising serious concerns here. In this
year’'s foreign assistance bill, we once
again have placed restrictions on aid to
Zaire. This year we have restricted
both military and economic assistance,
in an attempt to send a strong signal
to President Mobutu about our con-
cerns and support for free and fair elec-
tions.

In the recent riots the last figures
are at least 17 people have been killed
and about 120 have been wounded. I
urge President Mobutu to stop the vio-
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lence and to end his useless and futile
oppression of democracy in Zaire. I
would hope that in the next couple of
days, our allies will join us in sending
a strong signal to President Mobutu,
that unless he stops resisting democ-
racy all cooperation with Zaire will
end.e

NOTICE OF DETERMINATION BY

THE SELECT COMMITTEE ON
ETHICS PERMITTING ACCEPT-
ANCE OF A GIFT OF EDU-
CATIONAL TRAVEL FROM A FOR-
EIGN ORGANIZATION

e Mr. SANFORD. Mr. President, it is
required by paragraph 4 of rule 35 that
I place in the CONGRESSIONAL RECORD
notices of Senate employees who par-
ticipate in programs, the principal ob-
jective of which is educational, spon-
sored by a foreign government or a for-
eign educational or charitable organi-
zation involving travel to a foreign
country paid for by that foreign gov-
ernment or organization.

The select committee received a re-
quest for a determination under rule 35
for Stuart Feldman, a member of the
staff of Senator HATCH, to participate
in a program in Japan, sponsored by
the Japanese Ministry of Foreign Af-
fairs, from October 19-30, 1991.

The committee determined that par-
ticipation by Mr. Feldman in this pro-
gram, at the expense of the Japanese
Ministry of Foreign Affairs, was in the
interest of the Senate and the United
States.e

HEALTH CARE REFORM

e Mr. DURENBERGER. Mr. President,
the issue of health care reform is a
prime concern of the American people.
The complexity of the issues involved
has made it difficult to reach a consen-
sus even on the nature of problem, not
to mention solutions.

Efforts by journalists to study and
present these issues to their readers
play an important role moving us to-
ward a common understanding and
shared goals.

Recently, a series of articles entitled
“Condition Critical: The Need for Re-
form' appeared in the Minneapolis
Star Tribune by Washington Bureau
Correspondent Tom Hamburger. It was
an excellent presentation of the key is-
sues facing American health care.

So that my colleagues and other
readers of this RECORD can benefit from
this series, I ask that it appear at this
point in the RECORD.

The material follows:

[From the Star Tribune, Sept. 22, 1991]
HEALTH CARE I8 IN CRISIS
{By Tom Hamburger)

WASHINGTON, DC.—The U.S. health care
system is not well. The distress and hardship
it creates are visible in every neighborhood.

In Minnetonka, it can be seen on the face
of Francis Burd, a business owner who found
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his small manufacturing firm's health insur-
ance rates jacked up 40 percent after his wife
was diagnosed with a brain tumor,

On St. Paul's East Side, it's visible in the
anguish of Larry Nash, 36, a hospital janitor.
He watched his family's car and stereo sys-
tem being repossessed as he struggled to pay
his portion of a skyrocketing insurance pre-
mium. He needs the employer-sponsored in-
surance to pay for medication and therapy
for his 10-year-old son’s hyperactivity dis-
order.

The system's ills are illustrated by Patri-
cia Ward of Minneapolis, a working mother
of two who has delayed getting a mammo-
gram despite a lump in her breast that she
noticed months ago. ‘“The test costs $50," she
said, “‘That’s a week's groceries. I can't see
spending that on something that may or
may not be serious. I won't spend money like
that—not when I've got kids to feed.”

And the dilemma can be heard in the
boardrooms of the Dayton Hudson or Chrys-
ler corporations, where executives speak
with alarm about rising health costs that
they say damage the United States’ ability
to compete.

Americans pay more for health care than
citizens of any other country. Yet the United
States ranks as one of the least healthy na-
tions in the developed world. Our infant mor-
tality rate is worse than 20 other nations, ac-
cording to the latest comparisons. People
live longer on average in 16 other countries.

A recent Harvard University study found
that Americans were less satisfied with their
health care system than any of 10 other in-
dustrialized nations. Eighty-nine percent
said it needed *‘fundamental changes' or
“‘complete rebuilding."

What has gone wrong? Why are U.S8. health
costs rising faster than any other country
even as our health profile deteriorates?

The answers vary depending on who re-
sponds. But a growing chorus of medical ex-
perts and legislators from both parties in
Congress is calling for a major overhaul.

Coming to that conclusion requires an ex-
amination of ingrained assumptions about
our health system: that competition will
produce the best results at the best price;
that technology is the key to reducing ill-
ness and cutting costs; that providing for the
uninsured drives up expenses, and that gov-
ernment intrusion into health care creates
bloat and bureaucracy.

In fact, many of those advocating an over-
haul say that, by looking at what other de-
veloped countries have done, we'll find that
many of our preconceptions are wrong:

Competition in the U.S. health system
hasn't reduced prices, or provided better care
or more efficient operations overall. Rather,
our competitive system has set up a number
of perverse incentives that increase costs,
without regard to health benefit.

Our embrace of high technology and medi-
cal specialization, the areas in which we lead
the world, lies at the heart of sharply rising
U.S. health costs, For all of their great ex-
pense and widespread use, some high-tech
procedures have not made much of a dent in
the country's health profile.

Denying care to the uninsured raises costs
for everyone. By failing to provide access for
all to preventive and primary care, we've
made it difficult for the 85 million uninsured
or underinsured Americans to see a physi-
cian until they are brought to the hospital
with a serious ailment. By that time, the
cost of treating them has soared.

The private health insurance system in the
United States creates far more bureaucracy
and red tape than government-run systems.
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A study by the General Accounting Office of
Congress showed that if the United States
adopted a Canadian or European health
model, the savings from dealing with one
(government) insurer rather than 1,200 pri-
vate insurance companies would provide
enough funds to place every uninsured Amer-
ican in a health plan.

COMPETITION DOESN'T HELP

““There aren't sufficient incentives to pro-
mote or create health,” said George
Halvorson, chief executive officer of Group
Health Inc., Minnesota’s largest health
maintenance organization.

Countries with national health systems
can more rationally and carefully limit use
of expensive resources. And they emphasize
preventive and primary care.

In the United States, it's different. ““Thou-
sands of Minnesota children do not have ac-
cess to basic care for sore throats and day-
to-day illnesses,"” Halvorson said. Yet gov-
ernment and private insurance will pay for a
heart transplant.

‘‘We don't have a health insurance system
in this country. We have sickness insur-
ance,” Halvorson said. He's referring to a
system that often fails to cover routine doc-
tor visits and screenings. Coverage under
many of the most affordable plans begins
when hospitalization occurs.

At that point, our system often rewards
volume. The more procedures that doctors
and hospitals provide, the more money they
make from insurance programs. And once pa-
tients are inside the hospital, they generally
are unconcerned about cost because their in-
surance, government or private, pays the
bills. The U.S. hospital system is, thus, infla-
tionary at its core.

U.S. medicine is also top-heavy with high-
1y paid specialists and facilities that special-
ists use.

Take the case of coronary bypass surgery.
The United States has three times the num-
ber of heart surgery facilities per capita as
Canada. Our 300,000 bypass operations con-
ducted each year occur at a per-capita rate
that is 10 times that of Japan and 2.6 times
that of Canada. This works out well finan-
cially for hospitals and heart surgeons. But
U.S. mortality rates show no significant ben-
efit from this extensive use of the operating
room.

In fact, a study by the Rand Corporation, a
research institution that has investigated
hospital procedures and medical questions,
indicated that as many as 40 percent of the
bypass surgeries may be unnecessary. The
study of 386 cases found that 54 percent of
the surgeries were clearly ‘‘appropriate,” 14
percent were clearly inappropriate and the
remainder were labeled ‘‘equivocal.”

Why does this go on? In part, because the
U.8. system rewards doctors and hospitals
for doing expensive procedures.

The health insurance industry, along with
many employers, believe that more aggres-
sive management of medical care, including
second-guessing physicians’ decisions, would
reduce costs and reward efficiency. Critics
respond that competing insurers will never
effectively control costs.

HIGH TECH IS HIGH COST

The United States is among the world's
leaders in technical innovation in medicine.
But the way we market our high-tech gains
boosts U.S. health costs dramatically, often
without attendant health benefits.

Take the case of the Magnetic Resonance
Imaging (MRI) scanner. There are more
MRIs in use in the United States than in all
of Western Europe and Canada combined. In
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fact, there are more of the $2 million ma-
chines in Minnesota than in all of Canada.

To be sure, the scans are a technological
breakthrough. They use radio waves and
magnetic fields to draw detailed pictures of
the inside of the body. Unlike X-rays and
CAT scanners, they do not expose patients to
radiation. And they can be especially valu-
able in detecting brain tumors and spinal
and joint injuries without invasive surgery.

But there is growing recognition that MRI
scans are overused and, as a result, driving
up health care costs. Once the machines are
purchased by a hospital or clinic, adminis-
trators say they are under pressure to scan
as many patients as possible in order to pay
off the machine. Doctors don't object be-
cause they get paid for each procedure they
perform. The hospitals make money, too.

Five million MRI tests were performed last
year, at a charge of $600 to $1,000 each, add-
ing up to $5 billion to the country's health
bill, according to a New York Times esti-
mate.

The way perverse incentives in the U.S.
system inspire overuse of high tech can be
seen in a New England Journal of Medicine
study that examined billings by doctors who
purchased X-ray or ultrasound machines,
Those who brought the technology into their
own offices did 4 to 4% times as many tests
as doctors who referred patients to outside
radiologists. The doctors also tended to
charge their patients more than the radiolo-
gists did for the same tests.

Pressure already is building for hospitals
to purchase a new generation of scanners,
called PET (Positive Emission Tomography)
machines, The PET machine is even more ex-
pensive than the MRI, running about $5 mil-
lion. It can take pictures that reveal the
functioning as well as the structure of inter-
nal organs. The federal government and
some major institutions, including the Mayo
Clinic in Rochester, Minn., are resisting pur-
chase of the PET. But once it becomes stand-
ard practice at elite centers, it will be dif-
ficult to resist.

Pressure for the latest gadgets is higher in
the United States because our system is
heavily loaded with specialists and we re-
ward their use of the latest technology. Doc-
tors complain that the unigquely American
malpractice threat inhibits them from say-
ing no to a test, even when its value is mar-

nal.
g'iWhim other countries tend to control the
number of specialists trained as well as the
amount they will be paid, there are virtually
no limits in the United States.

Group Health’s Halvorson bemoans the di-
minishing interest in primary and basic care,
where doctors can do the most good for the
least expense. Instead, he said, the profession
is becoming overloaded with “procedure-ori-
ented subspecialists because they can make
twice as much money."

THE UNINSURED

Patricia Ward, the woman who put off the
mammeogram to save $50, says she will get
herself checked soon. If the lump proves to
be cancerous, the delay will have reduced the
chances of saving her life—and increased the
cost of trying.

Early detection often can eliminate cancer
through relatively simple outpatient proce-
dures. But if the cancer has spread, costs
multiply.

Physicians have known for years that pre-
ventive medicine pays. Yet our system sets
up barriers to receiving such care. As a re-
sult, public hospitals are overwhelmed with
demands from indigent patients with ail-
ments that often have gone too long without
treatment.
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About 37 million Americans are without
health insurance, but that number under-
states the problem. A recent Census Bureau
study found that more than one in four
Americans went at least a month without
coverage. An additional 53 million are
underinsured. (In Minnesota, 370,000 people
are uninsured and another 366,000 are
underinsured, according to estimates by the
state Health Care Access Commission).

The numbers in these categories are rising
because as health costs go up, companies are
reducing benefits and hiring more part-time
workers who are not entitled to health insur-
ance.

Most of the uninsured are not unemployed;
more than 80 percent are jobholders or mem-
bers of their families. They may work for
employers who do not provide them with in-
surance. They may be unable to afford the
subsidized premiums offered through work.
They may be farmers or other self-employed
workers who now find insurance priced be-
yond their reach.

Increasingly, they are people with chronic
diseases or disabilities who are denied afford-
able coverage because of a ‘‘preexisting con-
dition.”

When they finally go to the hospital for ex-
pensive treatment, the cost of their care is
shifted to those who pay the insurance bills.
This helps explain why employer-paid health
premiums have jumped 20 percent in the past
three years.

The financial burden treated by the unin-
sured has reached the boardroom. A recent
Gallup survey of chief executive officers at
1,000 of the country's largest companies
found that 67 percent want government to
take over coverage of the uninsured.

BUREAUCRATIC WASTE

The United States pays more for the ad-
ministration of its health system than any
other Western nation, up to 30 percent more,
according to some estimates. This waste
comes in two forms: high insurance company
overhead and high billing costs for hospitals
and doctors.

At Hennepin County Medical Center in
Minneapolis, patients needing financial as-
sistance are directed to an office where each
must fill out 35 pages of applications and
questionnaires. And Hennepin is considered
to have an efficient, patient-friendly system.

We have more than 1,200 private health in-
surers, each selling a wide variety of poli-
cles. Hospitals and doctors have to bill each
plan separately and then correspond with
them again and again to assure payment.

As a result of this mass of paperwork, Hen-
nepin County Medical Center employs 56 in
its finance department, nearly all of them
dedicated to billing. At Canada’s Toronto
Hospital, three times the size of Hennepin,
there are 22 people in billing.

If the United States shifted to a govern-
ment-run insurance system, the General Ac-
counting Office estimates that the govern-
ment would save $33 billion in reduced hos-
pital and doctor costs for administration.
The report said an additional $34 billion
would be saved in insurance company profits
and overhead.

The amount spent on insurance adminis-
tration in the United States is subject to
wide debate. Two Harvard Medical School
professors who helped found a rapidly grow-
ing physician's reform organization say that
25 cents of every U.S. health dollar goes to
administration,

The professors, David Himmelstein and
Steffie Woolhandler, estimated that if the
state of Minnesota had converted to a single-
payer insurance system last year, it would
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have saved more than $2 billion in adminis-
trative expenses.

The Health Insurance Industry Association
has called the Harvard duo’s estimates pre-
posterous. According to a study by the asso-
ciation, only 13 percent of premium costs
were dedicated to administration in 1989.

Himmelstein and Woolhandler have been
at the forefront of a national lobbying cam-
paign to adopt the Canadian, single-payer
model in the United States. This would re-
quire the government to set doctors’ fees and
provide hospital budgets. And the system
would guarantee equal coverage for all.

Sound improbable? Perhaps not. While
there are wide variations among proposed re-
forms, there is a rapidly developing consen-
sus that the problems of the uninsured and
cost control need to be addressed. Consider
the history of the American Medical Associa-
tion. In 1949, it spent more than $1 million to
lobby against a national health insurance
plan proposed by President Harry Truman.
The AMA branded the plan as ‘‘socialism.”
This year, the AMA devoted an entire issue
of its prestigious journal to the topic of
health care reform. The journal's accom-
panying editorial argued that it's past time
for the federal government to mandate
health care for everyone.

“A long-term, crying need has developed
into a national moral imperative and now
into a pragmatic necessity as well,” the edi-
torial said. “It is no longer acceptable mor-
ally, ethically or economically for so many
of our people to be medically uninsured or
seriously underinsured.”

THE NATIONAL HEALTH—A COMPARISON OF

SYSTEMS IN MAJOR DEVELOPED COUNTRIES

Britain.—The National Health Service pro-
vides free cradle-to-grave services to 90 per-
cent of the country’s population. Financed
through general taxation, the program em-
ploys more than 25,000 general practitioners
and 14,000 dentists and runs more than 2,000
hospitals. Cost per person (1989): $836

Japan.—Its system is a mix of public and
private doctor and hospital care and public
and private health insurance. Nearly every-
one is covered by some program. In general,
fees are controlled by the government with
medical care typlcally costing very little for
an individual. About half the population is
covered at work; they contribute about 4
percent of their salary with the company
contributing another 4 percent to a govern-
ment-managed program. The rest of the pop-
ulation pays a household premium to be cov-
ered under a national health insurance pro-
gram. Hospitals are run by the government.
Cost per person (1989): $1,035

Germany.—Although the system is essen-
tially a private one, national law requires in-
surance coverage for about 90 percent of all
Germans by one of several regulated health
insurance programs. Most are covered
through their employer. The insurance pro-
grams then negotiate for services from asso-
ciations of private physicians and associa-
tions of nonprofit, private or community
hospitals. The poor are insured under a gen-
eral assistance program. Cost per person
(1989): $1,232

France.—Government health insurance,
funded by social security contributions de-
ducted from paychecks, covers all residents
and pays for most hospital care and doctors’
office visits. Physicians in private practice
receive a set fee from the government but
also can charge the patient additional fees.
Patients select their own physician. Cost per
person (1989): $1,274

Sweden.—A national system organizes
both physician services and hospital care and
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is funded through general taxes. Everyone
receives these services and hospital care free
of charge, but people pay some portion of the
costs for drugs and dental care. Patients can
choose their own physicians. Cost per person
(1989): $1,361

Canada.—A national system of govern-
ment-financed universal health insurance
provides Canadians with access to the doctor
and hospital of their choice. The program,
supported through general taxes and small
local fees, pays physicians directly for serv-
ices rendered. All hospital charges are cov-
ered. Cost per person (1989): §1,683

United States.—No national health insur-
ance system exists, except for the poor, who
are covered under state Medicaid programs,
paid for by state and federal taxes, and the
elderly, who are covered by Medicare, a So-
cial Becurity Administration program. Most
Americans receive medical insurance
through their employer, either contributing
to the premium or receiving it as part of
their compensation. Medical services are
provided by doctors in private offices on a
fee-for-service basis or through health main-
tenance organizations where office visits are
part of the program. An estimated 37 million
Americans lack adequate health insurance.
Cost per person (1989): §2,354

WITH CosTs RISING, DAYTON’S WORKS FOR

REVISION
(By Tom Hamburger)

WASHINGTON, DC.—When Kenneth Macke
took over as chairman and chief executive
officer of Dayton Hudson Corp. seven years
ago, he thought the company’s health costs
were high at $60 million a year.

Dayton's, the country's l6th-largest em-
ployer, took action. It set up a state-of-the-
art self-insurance program with claims-man-
agement and utilization reviews. The com-
pany required employees to absorb some of
the insurance increases. And Dayton’s used
its clout to bargain with hospitals and
health maintenance organizations for better
rates.

Despite these efforts, Dayton's health-in-
surance costs nearly doubled in six years, to
$115 million in 1990. That year alone, health
costs jumped 15 percent. Although that was
well below the 23 percent increase that small
U.8. companies paid on average, Macke
found little solace.

“In 1985, an appendectomy cost about
$2,500; today it is $6,000,” he told the House
Government Operations Committee this
summer. ‘“To put it in perspective, we have
to sell over 39,000 Ninja Turtle action figures
to pay for one appendectomy.”

U.8. health expenditures totaled $676 bil-
lion in 1990, one of every nine dollars of this
country’s gross national product. The cost of
health care for U.S. businesses nearly equals
their after-tax profits.

These numbers have made Macke and his
corporate team outspoken reformers. The
Dayton’s executives have joined state and
national organizations seeking change in the
U.8. health system. Macke no longer believes
it can be accomplished through the free-mar-
ket system or piecemeal initiatives.

““We have learned the hard way that vol-
untary cost-control efforts and market
forces do not solve the problem,” he told the
House Government Operations Committee.
“The cure is reform, which gives everyone
access and provides only necessary quality
care at the lowest cost.”

Indeed, access to care is a problem for
some Dayton's employees. The company em-
ploys 160,000 people. Slightly under half are
not eligible for company-sponsored health
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insurance because they work part-time or
have just started with the company.

Edwin Wingate, Dayton’s senior vice presi-
dent for personnel, landed gains made by
other countries when he testified in July be-
fore the House Ways and Means Committee.
“There is clear evidence that Canada, Eng-
land, Japan, Germany and other industri-
alized countries are getting greater value
from health spending than we are, with little
or no loss in quality of health-care delivery,”
Wingate said. “With each passing year, we
lose international competitive strength be-
cause of these runaway costs."”

[From the Star Tribune, Sept. 29, 1991]

U.8. WEIGHS BENEFITS OF SOCIALIZED
MEDICINE OVER COMPETITIVE CARE

(By Tom Hamburger)

INTERNATIONAL FALLS, MN.—In the emer-
gency room of Falls Memorial Hospital, a
man leapt from his bed earlier this year after
being told his gkull fracture required expen-
sive diagnostic tests.

The man had no health insurance, recalled
head nurse John Gavin, and the man feared
the cost of the tests. With hospital staff in
pursuit, he ran for the door.

A mile north of Falls Hospital, on the
other side of the Rainy River, people don't
run away from medical expenses. They don't
have any.

At the Fort Frances, Ontario, hospital last
month, Alex Revus was recovering from
colon surgery. He was sore and he had his
worries. but medical bills were not among
them.

Revus owed nothing for his week in the
hospital. The provincial health system paid
his medical costs, as the government has for
all Canadians for 20 years.

The bridge that links International Falls
with Fort Frances spans vast differences in
health care. Those differences have become
the topic of an increasingly sharp debate as
the United States considers reform of its
health system, the most expensive and the
least popular in the developed world.

‘“There's a lot the U.S. could learn from
Canada," said Roger Hunt, an experienced
American hospital administrator who now
runs Toronto's St. Michael’s Hospital. Hunt
said he finds the Canadian system more effi-
cient and better able to meet community
needs.

The American Medical Association, the
U.S. insurance industry and a number of
health policy leaders, including Sen. Dave
Durenberger, R-Minn., reject suggestions
that Canada is the paragon to which the
United States should aspire. They contend
that the Canadian economies are illusory,
that medical care is unsophisticated and
that research incentives have dried up.

So who's right? What do doctors and pa-
tients say? And does Canada have anything
to teach us?

DOING MORE WITH LESS

Health costs and statistics for Canada and
the United States looked much the same
during the first two decades after World War
II. But after 1971, the year that Canada fully
enacted universal health insurance, the two
countries diverged.

Since '71, the average lifespan of Canadians
has remained narrowly ahead of the U.S. av-
erage, Canadian infant-mortality rates have
fallen more rapidly and, most noticeably,
Canada’s medical costs have risen less quick-
ly.
Today, the United States spends more than
12 percent of its annual income on medical
care, the highest percentage in the developed
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world. Canadians have the second-highest
cost of care, about 9 percent. Despite the dis-
parity in outlays, Canadians have about the
same incidence of serious allments as Ameri-
cans, while having more contact with their
doctors.

Canadians are as likely as U.S. citizens to
be admitted to a hospital. But once there,
they remain twice as long. Yet the cost of
their stay will be only one-third as much per
day

Canada's provincial governments pay the
medical bills for all citizens. But doctors and
hospital workers are not employees of the
state. Canadian doctors practice privately on
a fee-for-service basis, with the state replac-
ing the role of private insurers. Patients can
go to any doctor or hospital they please, giv-
ing them more freedom of choice than most
subscribers to health maintenance organiza-
tions have in Minnesota.

WAITING FOR SURGERY

Two years ago, Canadians got to know the
story of Charles Coleman, a 63-year-old dia-
mond cutter living near Toronto. Coleman’s
doctors told him he needed coronary bypass
surgery to save his life.

But the operation was postponed 11 times
at Toronto’s St. Michael’s Hospital because
of a shortage of beds.

Eight days after the operation finally was
performed, Coleman died. His wife, Muriel,
sald that Coleman *‘lost his will to live” dur-
ing the four-month wait.

Horror stories of delay and death on wait-
ing lists regularly surface in Canada and re-
celve wide attention. The Coleman case and
others like it have led to reforms, but wait-
ing in line for certain high-tech procedures
remains a fact of life. Death on the waliting
1ist 18 not common, but it happens.

It happens because Canada controls costs
by limiting the use of expensive technology
and specialized hospital services. If the Unit-
ed States tends to overuse high-technology
medicine, the Canadians may have a short-
fall.

Canadian officials emphasize that delay is
not imposed on urgent or emergency cases,
but as Coleman’s family will tell you, delay
takes its toll.

In August, candidates for elective heart
surgery in Ontario could expect a three- to
six-month wait for an operation. Patients
with cataracts have to wait from a month to
nearly a year for surgery. Hip replacements
take up to a year for elective cases.

Canada concentrates its high-tech re-
sources in big-city hospitals. So to get many
sophisticated procedures, Fort Frances resi-
dents must travel to Winnipeg or Thunder
Bay.

RATIONING CARE

Yes, Canada rations care. But so does the
United States.

“What counts,” wrote Yale University
Prof. Theodore Marmor, is ““not the unavold-
able use of rationing of limited resources but
the basis for that allocation. The United
States continues to allocate by income, abil-
ity to pay and geography. As a result, our ac-
ceas to care and the quality of that care vary
enormously and many experience long wait-
ing periods and substandard facilities, if they
can get care at all.”

That point was brought home in a recent
study in the Journal of the American Medi-
cal Association that found uninsured pa-
tients in U.S. hospitals were far less likely
to receive certain high-cost procedures (in-
cluding biopsies) compared to fully insured
patients.

In Canada, rationing occurs ‘“‘on the basis
of perception of need,” said Robert Evans, an
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economist at the University of British Co-
lumbia.

Waiting more than a month for an ophthal-
mologist to check an eye problem was no
problem for Arthur Robson, 59, who owns a
printing business in downtown Toronto. “It's
OK," he said, ‘it isn't an emergency."

When Robson was faced with an emer-
gency—pancreatitis—he was admitted with-
out delay to the hospital. When a drug reac-
tion worsened his condition, he was whisked
to the intensive care unit.

Canadians acknowledge frustration with
the much-publicized queues for surgery, but
they remain overwhelmingly satisfied with
their health care. A survey last year by the
Harvard School of Public Health found that
Canadians were the most enthusiastic about
their health care of any of 10 countries sur-
veyed. The study found Americans the least
satisfied.

MOOD SWINGS

Dr. George Crow, a general practitioner in
International Falls, is not a happy doctor.
“The fun has gone out of the practice of
medicine,”” he said. . . . We've got govern-
ment and insurance companies questioning
everything to do.”

And small-town practice is becoming more
difficult and less lucrative. So, Crow decided
to move to semiretirement early. He works
only two days a week at the Falls Clinic
NOow.

Across the Rainy River, Dr. Richard
Moulton is also moving into semiretirement.
But his mood is quite different. I haven't
the slightest doubt that the Canadian sys-
tem is better than the American or British,”
he said with obvious pride.

Moulton has complaints about the Cana-
dian system, but he remains active in poli-
tics to resolve them. Because health-care fi-
nancing in Canada is controlled by the state,
doctors (and patients) who want to influence
health budgets and policies must work
through the political system.

Moulton, like Dr, Crow across the river,
has been concerned with the lack of incen-
tives to practice in rural areas. Several years
ago, Moulton successfully lobbied to estab-
lish a program to pay a bonus ($40,000 over
three years) to doctors willing to work in un-
derserved areas such as Fort Frances. “It
made a great difference here,”” Moulton said.

The contrast in moods between Crow and
Moulton may seem overdrawn, but it is re-
flected in imprecise surveys of U.S. and Ca-
nadian doctors.

Crow’s complaints are not isolated. A re-
cent survey commissioned by the American
Medical Association showed astonishing lev-
els of dissatisfaction among U.S. doctors.

Almost 40 percent of those guestioned by
the Gallup organization said they probably
would not go to medical school if they had it
to do all over again. The U.S. doctors cited
increasing paperwork demanded by myriad
insurers, the threat of malpractice suits and
the increasingly annoying oversight from in-
surance and government review panels as
their chief complaints,

In Canada, however, the available evidence
indicates physicians are happier in their
work.

A recent survey found that two-thirds of
doctors described themselves as satisfied or
well satisfied, according to the Canadian
Embassy in Washington. And the number of
physicians leaving Canada dropped from 663
in 1978 to 386 in 1985. What's more, Canadians
are competing more heavily than Americans
for places in medical school.

Naturally there is dissatisfaction among
Canadian doctors. During the annual fee ne-
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gotiations with the provincial governments,
doctors raise cries of dwindling resources
and endangered patients. Surgeons always
complain about scarce operating rooms and
many of them were angered when the gov-
ernment capped full reimbursement for doc-
tors in Ontario at $380,000 a year.

But in dozens of interviews, it was appar-
ent that Canadian doctors feel better under
their state-financed system than American
doctors do under our mostly private maze of
insurance schemes. There is relatively little
oversight and paperwork in Canada, largely
because there is only one payer for medical
bills.

Take a look at the St. Frances clinic: A pa-
tient living anywhere in Canada can walk in
and receive free care. He only need present
his credit card-sized government health card
to the receptionist. The number on the card
is entered into the computer with a code
showing the type of visit. At the end of the
month, computer tapes are sent from Fort
Frances to the provincial health insurance
office in Kingston and payment is sent to the
doctor within 10 days.

As on the other side of Rainy River, Cana-
dian doctors are the highest-paid profes-
sionals in the country. In 1987, Canadian in-
ternal medicine doctors received average
earnings of $179,000 a year. U.S. internists in
private practice earned an average of $229,000
that year.

While the gap between U.S. and Canadian
physicians may seem large, remember that
Canadian professional expenses are much
lower compared to those of U.S. private prac-
titioners (35 percent of gross income com-
pared to 44 percent in the United States).

Second, remember that Canadian doctors
spend almost no time on billing while Amer-
ican doctors face a huge and costly task of
filing multiple forms to satisfy the more
than 1,200 private insurers in the United
States.

What's more, Canadians pay only a frac-
tion of malpractice insurance premiums
($1,470 in Canada compared to $15,000 in the
United States).

LIMITED RESOURCES

One clear lesson from Canada is that set-
ting health and hospital budgets encourages
thrift and priority-setting. But there are
cases when resources are pared too tight,
said Dr. Walter Kucharczyk, the radiologist
in charge of the magnetic resonance imaging
(MRI) scanner at Toronto Hospital.

Kucharczyk's MRI is one of only three
units serving Toronto, an area of 5 million
people. In Minnesota, which has 4 million
residents, there are at least a dozen scan-
ners.

Delays for elective MRI scans at Toronto
Hospital run to six months, Kucharczyk said,
and the consequences are troubling. MRI
scanners use radio waves and magnetic fields
to draw detailed pictures of the inside of the
body. They can be wvaluable in detecting
brain tumors and spinal injuries without
invasive tests.

“It happens almost every day that some-
one comes through and I spot something that
causes me to think, ‘I wish I had seen that
earlier,"”” Kucharczyk said.

Kucharczyk doesn't like being diverted
from his job as a radiologist to develop the
priority list for MRI patients: “‘I'm in a dif-
ficult position. . . . I'm asked to be the gate-
keeper, but I have not seen the patient. It's
an unpleasant aspect of my job."

Not far away, at St. Michael's Hospital,
Dr. Paul Armstrong, the hospital's chief car-
diologist, said that he also spends much of
his time and energy in the gatekeeping task.
He does not resent it, however.
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“I have one position left in the coronary
care unit and I have two people with equal
priority I want to get in there,” he said in
describing the difficult guestions he faces
every day.

To cope, Armstrong has set up a computer-
ized system that ranks patients. He declined
to say how the system worked precisely, but
he made clear that he and his colleagues
have waded deep into the waters of ethical
decision-making. With limited space, for ex-
ample, the computer ranking might tend to
favor a younger person over an older person
for priority treatment.

“In the U.S., patients may not get care be-
cause of lack of financial resources,” Arm-
strong said. In Canada, doctors are making
those decisions on the basis of medical need.

“Physicians have to be responsible and ac-
countable for setting priorities that deter-
mine who gets care,"” Armstrong said. **This
is accepted here, I think. It's not yet accept-
ed south the border.”

ARGUMENTS ON CANADA'S HEALTH PLAN
PRO

It's less costly.—Canadians spend a smaller
percentage of their annual income on health
costs than U.S. citizens.

It's efficient.—Canada spends about 11 per-
cent of its health dollars on administration;
the United States spends about 24 percent.

It's healthy.—By providing free access to
primary care, Canadians have improved the
health profile of the nation. Infant mortality
is lower in Canada and life expectancy is
longer than in the United States.

It's popular.—Both doctors and patients
rate the system highly. Among the general
public, it rates as the best-like health sys-
tem among the developed countries.

CON

Long waits.—The Canadian system rations
care through long waiting lines for some
high-tech procedures. It can take months for
nonurgent cases to get treated for coronary
surgery, eye surgery and hip replacement.

No competition—Government involvement
reduces productivity, stifles research, and
slows technological advances because there
aren't economic incentives to produce those
advances.

It inspires abuse.—If the service is free, it
will be overused by large numbers of people.
The rest of the population will resent paying
the bills of others.

It may not save money.—Canada has the sec-
ond highest cost of medical care in the world
and some people believe it is rising faster
than the U.S. rate.

How THE CANADIAN SYSTEM WORKS
COVERAGE

All Canadian citizens are covered by pro-
vincial government health programs that
meet federal standards. Care is free with no
deductible or co-payment requirements. All
care deemed medically necessary is fully
covered. For those under age 65, coverage
does to generally include drugs or
nonhospital dental and eyeglass expenses.

FUNDING

Provincial governments set budgets for
each hospital and negotiate and set doctor’s
fees with regional medical associations. The
funds come from a mixture of federal funds,
payroll taxes and other provincial revenue.
Hospitals may expand their services, with
permission from the government, by collect-
ing donations from the private sector.

PRACTICE

Patients choose their doctors and hospitals

much as they do in the U.S. system. Doctors
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are private and work on a fee-for-service
basis, much as they do in the United States.
Canadians visit a specialist only after refer-
ral from a primary care doctor. Doctors op-
erate freely, ordering any test or procedure
they deem medically necessary.

REGULATION

Although hospitals and doctors operate
privately, the government regulates the pur-
chase and location of high-tech equipment
and the number and location of medical spe-
cialists. Doctor review panels look over com-
puterized medical records for any unusual
patterns of use of certain expensive tests,
unusually high surgery rates, etc.

BoOISE EXPERIENCE PUTS COMPANIES' Focus

ON CANADA
(By Tom Hamburger)

INTERNATIONAL FaLLs, MN.—The Boise
Cascade paper mills that straddle the Rainy
River provide an ideal site from which to
view the differences in cost between the Ca-
nadian and U.S. health systems.

There is no apparent difference in the rel-
ative health of employees in the nearly iden-
tical Canadian and U.S. mills.

Yet the average cost of health care im-
posed on Boise for its Canadian workers is
less than half the cost of health benefits it
pays for U.S. employees.

For U.S. workers, the company's health in-
surance costs an average of $2,868 per em-
ployee a year.

In Canada, the average cost per worker is
$1,266.

This difference has led the hard-noised cap-
italists at Boise—and other multinational
corporations—to look seriously at the merits
of the Canadian system.

And that's rather amazing, said Boise's
medical director, Dr. Jon Talsness, ‘‘consid-
ering that five years ago if you'd mentioned
the Canadian system, they would have said,
‘No way am 1 going for socialized medi-
cine.'

Boise is by no means endorsing single-
payer health insurance, but the company has
concluded that *“‘we've got to get the U.S.
system fixed,” Talsness said.

Canpadian and U.S. workers now pay ap-
proximately the same amount in federal and
state taxes.

But the real key in making the comparison
is the amount paid for health insurance pre-
miums.

According to recent Boston Globe analysis,
a Canadian earning $25,500 a year pays $6,630
in federal income taxes, which covers his
health care. A similar U.S. workers pays
$7,140 in taxes but also—perhaps with his em-
ployer contributing—an additional $2,000 a
year for health insurance plus $360 in Social
Security charges.

But it's not the $25,000-a-year working
stiffs who are pushing the Canadian model in
Washington. While organized labor has
shown some interest, executives of major
corporations, such as Chrysler’s Lee lacocca,
have riveted attention on Canada.

‘“‘Business likes our system in part because
it is cheaper,” said Gail Tyerman of the Ca-
nadian Embassy in Washington. “But they
also like it because the burden of paying for
health care is spread more equitably.”

Canadian health costs are lower for indi-
viduals and businesses, the congressional
General Accounting Office has concluded, be-
cause Canada's administrative costs are
streamlined by having only one payer for
health bills—the government. Second, cost
increases are dampened because the Canadi-
ans have uniform rules and they cap total
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expenditures for hospitals, physicians and
technology.

For U.S. businesses, health costs have
risen to the point where they nearly equal
after-tax profits. And more than 70 percent
of labor disputes in 1989 involved health ben-
efits, according to a congressional survey.

Boise's U.S. figures include the amount
paid for health insurance for each U.S. em-
ployee. Its Canadian figures include money
paid directly by Boise as corporate taxes to
the Ontario Health Insurance Plan as well as
payroll tax paid by the company to the fed-
eral government for each employee.

Americans may worry that moving to a
Canadian-style system would increase tax
rates, but that’s not necessarily true.

““REFUGEE" DOCTOR SAYS CARE HAS ERODED
(By Tom Hamburger)

Dr. Edward Simmons, chief orthopedic sur-
geon at Buffalo (N.Y.) General Hospital, is a
refugee from Canada's health program. He
charges the Canadian plan with causing a se-
rious erosion in care since it was introduced
in 1971.

His views represent a minority of Canadian
physicians, according to surveys of doctors
in Canada. But his criticisms reveal the an-
tipathy of many medical specialists to the
Canadian system. He is one of dozens of spe-
cialists who have left Canada for practices in
the United States.

‘“‘Canada once had some of the highest
quality of care in the world, but I don't be-
lieve you'll find that there now,” Simmons
said from his office in Buffalo, his home the
past seven years.

By 1990, care at Canada's premier hospitals
‘“‘began to deteriorate significantly,” he said.
He became distressed when patients who had
‘‘booked elective surgery for a certain day
were canceled because there were not enough
beds."

Canadian doctors are frustrated because
they ‘‘can’t keep up” with technological de-
velopments in the United States, said Sim-
mons. He said the system’s ills can be seen in
the regular flow of patients he receives from
his homeland.

But if Simmons gets a substantial number
of patients from Canada, his experience is
unusual. After reviewing the records of a
dozen border hospitals in the United States
last year, the U.S. Commission on Com-
prehensive Health Care found ‘*‘no evidence
that substantial numbers of Canadians are
seeking care at American medical centers.”

Kennth Whitehouse of New Market, On-
tario, is the epitome of the Canadian con-
servative. He is a bar owner and entre-
preneur who admires Conservative Prime
Minister Brian Mulroney and complains
loudly about taxes, government destruction
of the work ethic and the dangers of trade
unionism.

Yet when it comes to medicine,
Whitehouse is a raving socialist.

“I'm an avid supporter of our health sys-
tem,"” he said. “We've got a lot of things to
worry about in Canada, but health care isn't
one of them. Everybody is eligible. The self-
employed carpenter has the same care as the
guy from a big company.”

Said Whitehouse: “‘It's the one thing the
government does well.”

Dr. Alan Hudson, a neurosurgeon and the
new chiefl executive officer of Toronto Hos-
pital, talks with pride about his hospital's
international reputation and about the bene-
fits of a national health system that is avail-
able to all citizens, regardless of income or
insurance status.

But in the course of a discussion, Hudson’'s
enthusiasm gives way to unpleasant realities
facing Canadian hospital administrators.
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Just this month, Hudson, like other ad-
ministrators, was forced to announce likely
plans for staff reductions and closure of some
of Toronto Hospital's 1,400 beds.

Over the long haul, Hudson and other ad-
ministrators will have to consider closing
whole departments of the hospital that may
duplicate services provided by other nearby
hospitals.

“We cannot be all things to all people any-
more," he said. “Our mission will still be to
care for patients, but we will do it in a less
broad fashion. We will set priorities.”

Hospitals need to develop specialities and
expensive technology will be clustered in
major cities at designated ‘‘centers of excel-
lence.”

Generally, the physicians working at To-
ronto Hospital are content to remain in Can-
ada and prefer it to the U.8. system. But in
the past few years, Hudson acknowledged, he
has lost half a dozen neurosurgery residents
to the United States, where ‘“they get great
positions with top-notch equipment.”

He recalled with a sigh the departure in
the past two years of two surgeons who had
trained and worked at Toronto Hospital.
“They left for money,"” he said. “It broke my
heart to see those chaps go."”

You might think that Kenneth White, ad-
ministrator of the hospital at Fort Frances,
Ontario, would be a bit chagrined with com-
parisons to the nearest hospital, Falls Medi-
cal Center across the river at International
Falls, Minn.

The Falls hospital has more modern equip-
ment, including a computerized axial tomog-
raphy (CAT) scanner that can be more useful
than single X-rays in spotting internal medi-
cal problems. “We'd never get a CAT scan-
ner,"” said White, noting that the govern-
ment will only approve purchase of CAT
scanners in hospitals serving 300,000 people
or more.

That might upset U.S. hospital administra-
tors, who often feel compelled to purchase
high-tech equipment to stay alive in the
competitive battle for doctors and patients.

But, White said he is not frustrated by the
Canadian government position that the re-
dundant purchase of high-tech equipment is
one of the reasons costs rise so quickly in
the United States. Said White: *'I think it's
ludicrous for every hospital to get such ex-
pensive machinery.”

In the view of the U.S. insurance industry,
advocates of the Canadian system engaged in
“magical thinking.”

That's what Carl Schramm, president of
the Health Insurance Association of Amer-
ica, labeled an analysis by the congressional
General Accounting Office that showed big
savings from the Canadian model.

Schramm charged that advocates of a Ca-
nadian-style system routinely overstate the
amount of administrative savings and ignore
some of the depressing realities of state-run
systems.

He said bureaucratic budgetary approaches
to health care lead to long lines, discourage
innovation and encourage obsolescence.

CURE 18 ELUSIVE
(By Tom Hamburger)

Washington, DC.—If you've been wondering
why U.S. medical bills are the highest in the
world and why it's so difficult to reduce
them, consider Blue Cross and Blue Shield of
Minnesota,

The State’s largest health insurer employs
2,600 workers. In Ontario, Canada, the gov-
ernment insurance plan covers six times as
many people as Minnesota's Blues but em-
ploys only 1,500 to run it.
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The difference provides a key argument for
moving to a state-run insurance system. but
it also explains the political impediments to
such a move.

The insurance industry employs millions
across the country and has financial and po-
litical clout in every legislative district,
every state capital and in Washington, where
in the last election alone it contributed more
than $4 million to congressional candidates.

The U.S. system that has spawned 1,200
health insurance companies also provides
comfortable profits to private hospitals, doc-
tors, administrators, drug companies and
medical equipment manufacturers. Health
care is a $670-billion-a-year giant with many
fat appendages.

Blue Cross of Minnesota spokesman Earl
Johnston describes U.S. health care as ‘‘com-
plex and labor-intensive,” but ‘‘this plural-
ism provides a broader array of technologies
and services and more room for flexibility
and innovation.”

Indeed, for those who are well-insured, U.S.
care is the most technologically advanced in
the world. And the insurance system, until
now, has paid the bills for most people.

But discontent is rising. The country has
awakened with alarm to the realization that
costs are out of control. In a New York
Times/CBS poll last month, 79 percent of
those surveyed said the U.8. system is seri-
ously sick. A Wall Street Journal poll found
69 percent of those surveyed (including 62
percent of conservatives) favored providing
health care to everyone along the lines of
the Canadian system—even if it requires a
tax increase.

But significant change isn't coming soon.
Not according to such health policy leaders
as Sen. Dave Durenberger, R-Minn., and Sen-
ate Majority Leader George Mitchell, D-
Maine. They say it could be a decade before
we see comprehensive reform.

But if everyone from left-leaning Demo-
crat Sen. Paul Wellstone of Minnesota to
conservative Republican Rep. Newt Gingrich
of Georgla is demanding change, why is there
legislative gridlock?

Robert Crittenden, a health adviser to the
National Governors’ Association, told a pol-
icy journal recently that ‘‘when tackling
vested interests, even having 90 percent of
the public wanting change is not enough.”

Consider what reform advocates faced in
the Minnesota Legislature last year. ‘‘There
were more than 70 full-time lobbyists out at
the Capitol,” said Rep. Paul Ogren, DFL-Ait-
kin. He said the industry succeeded in water-
ing down universal health care legislation
approved by the Legislature last year and it
pressed successfully for the governor's veto.
(The governor's office said the veto was de-
cided independent of any lobbying).

“They have clout because of their cam-
paign contributions and because they rep-
resent many thousands of independent insur-
ance agents in every district,” Ogren said.

POWER POLITICS

In Washington, advocates of a Canadian-
style system also confront the health lobby's
power.

“We're talking about industries with tril-
lions of assets and they would clearly suffer
under a Canadian-style program,” said Dr.
David Himmelstein, a Harvard public health
professor and a leading advocate of the Cana-
dian system. “They have enormous clout
that goes deeply into the society.”

Even moderate proposals for change face
the gauntlet of industry groups. Sen. Edward
Kennedy, D-Mass,, can tell you about it. He
joined Majority Leader Mitchell this year in
introducing a modest overhaul of the system
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that would help the uninsured by requiring
most companies to offer health benefits or
pay into a public insurance pool. The bill
would provide universal coverage but it is so
lacking in structural reform that Kennedy
rejected it 20 years ago when a similar ver-
slon was proposed by President Richard
Nixon.

But even that mild consensus proposal,
which has been endorsed by some labor and
business groups, faces significant political
opposition. After two years of stroking
labor, the insurance and health care indus-
tries, Mitchell said that passing the bill
could still take as long as it took to pass
acid rain legislation—nine years of debate
and cajoling.

As in the acid rain debate, the conflicts are
strong. For example, small-business people
oppose requirements that they purchase in-
surance. Conservatives fear higher taxes.
Labor contends that too large a portion of
insurance costs may be shifted to workers.

FLUID SITUATION

While senior members of Congress shy
from national insurance legislation, younger
members are gravitating toward it.

“The situation is very fluid," said one con-
gressional staffer. ‘“Members are slack-jawed
at the strong messages they are getting from
constituents about health care.”

Rep. Martin Russo, D-I11., has picked up 57
cosponsors for his Canadian-style bill. One
Democratic presidential candidate, Sen.
Robert Kerrey, D-Neb., has introduced legis-
lation that would lead to a Canadian-style
system. Others, Including Iowa Sen, Tom
Harkin and Arkansas Gov. Bill Clinton, are
studying it. On the Hill, several legislators,
including Sens. Thomas Daschle, D-8.D., and
James Jefford, R-Vt., are considering legis-
lation that draws on the Canadian experi-
ence.

Cast off fear of offending entrenched inter-
ests, exhorts Yale professor Theodore
Marmor, who visits Washington frequently
to discuss the economics of health care.
“Why is it so difficult for us to admit we can
learn from other countries?"

He contends that health costs can be re-
duced only through a system that con-
centrates political and financial authority to
set budgets for hospitals and doctor’s fees.

“We need a change in the rules of the
game,” Marmor told Congress. ‘‘Not just tin-
kering, but far-reaching change.”

INCREMENTAL STEPS

Tinkering, however, is closer to what
Texas Democrat Lloyd Bentsen, chairman of
the Senate Finance Committee, and Duren-
berger have in mind.

Bentsen said that what's really needed is
“to take the system apart and put it back
together again.’” But Bentsen said that can't
be done without presidential leadership. Po-
litical caution, however, has kept President
Bush from saying what his plan would be
even though he made a campaign promise in
1988 to “‘provide access to health care for all
Americans.” In the meantime, Bentsen, like
Durenberger, urges incremental reform.

Both senators, key participants in Finance
Committee health deliberations, received
more of their political action committee
contributions in their last campaigns from
insurance and health care interests than any
other industrial sectors.

This year, Durenberger plans to sponsor
legislation to subsidize insurance for small
businesses and to change the rules for insur-
ing small groups of employees. Durenberger
also advocates malpractice insurance reform
and tighter regulation of health insurance
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sales. The industry’s Washington representa-
tives have already agreed in principle—but
not in detail—to these steps.

Like the insurance and health industries,
Durenberger encourages looking to places
such as Minnesota where ‘‘managed care”
plans have reduced costs. Under such pro-
grams, insurers and private companies hire
experts who supervise and often second-guess
medical decisions. Health maintenance orga-
nizations use managed care techniques, and
their average rates are running about $800 a
year less than conventional coverage.

Critics argue that competing insurers
won't be able to control costs effectively
over the long haul. They say that managed
care just adds another layer of administra-
tors to an already bureaucratized business
without dealing effectively with the core
reasons for runaway health costs.

UNIQUE HISTORY

Managed care is just the latest wrinkle in
America's unique health insurance system.
Our method of getting health coverage
through work developed accidentally during
World War II. As the country was girding for
combat, the War Labor Board placed a ceil-
ing on wages. Unions then asked for ‘‘hidden
raises’ in the form of company-sponsored
health plans.

For decades, the system worked well.
Large companies insured workers as a mat-
ter of course. Although some smaller ones
never did, today more than 150 million Amer-
icans are covered through work-related
plans.

For years, companies saw health insurance
as an invisible cost. But during the 1980s the
costs became more and more visible. A re-
cent survey of health insurance at large and
medium-sized firms showed that costs to
these companies rose 46 percent from 1988 to
1990. And the rates are still climbing. Now,
those companies have joined the chorus of
reform.

Other countries evolved far differently.
Where the United States has 1,200 competing
insurers, other developed nations have stand-
ard universal coverage with centralized
mechanisms to control costs.

So there are choices. Adopt a Canadian-
style system and the United States might
check its double-digit annual health cost in-
crease while providing access to the unin-
sured. But this could mean more waiting for
certain procedures and new technologies.

Health Secretary Louis Sullivan and oth-
ers say we should preserve our competitive
system and move to gradual reform using
managed care techniques.

There is, at least, near-unanimous senti-
ment that something must be done. Health
care costs are rising more than 10 percent a
year, twice the rate of economic growth.
Without change, the number of people with-
out insurance probably will double in five
years, to 756 million. U.8. products most like-
ly will become less competitive and more
workers will be pushed toward poverty by
the burden of health costs.

Which route to reform? It's a choice the
country will soon have to make.e

NATIONAL BIBLE WEEK

e Mr. GRASSLEY. Mr. President, I rise
today to give honor to a book that has
influenced more decisions and changed
more lives than any other book of an-
tiquity.

One of its distinguished authors said
of this book, that its purpose is “‘for at-
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taining wisdom and discipline; for un-
derstanding words of insight; for ac-
quiring a disciplined and prudent life,”
and for “‘doing what is right and fair;
for giving prudence to the simple,
knowledge and discretion to the
young."

Those goals, Mr. President, are the
goals of wise legislators; and this book
to which I refer is the Bible.

Wise men throughout history have
turned to it for counsel in dark times.
Presidents Washington and Lincoln
turned to it for comfort and direction
in times of crisis. Monuments around
our Nation's Capitol give homage to its
words and parents teach it to their
children.

Mr. President, the Bible gives foun-
dation to the deepest principles of our
national heritage. The dignity of man
has its foundation in the truth that
man is created ‘‘In the image of God.”

We have commemorative legislation
on a daily basis in the Senate. It is fit-
ting that we have National Bible Week
to draw attention to the chief founda-
tion of our Judeo-Christian heritage. I
am pleased that those who originated
this effort are nonsectarian and non-
governmental and I am pleased to rise
in honor of this great book.

In closing, Mr. President, it is fitting
for us to remember the words of the
psalmist who said, ‘Your word is a
lamp to my feet and a light for my
path' and ‘‘the unfolding of your words
gives light; it gives understanding to
the simple.''®

BREMWOOD LUTHERAN CHIL-
DREN'S HOME, WAVERLY, TA

eMr. GRASSLEY. Mr. President, I
would like to say a few words about
Bremwood Lutheran Children's Home
of Waverly, IA.

Bremwood is the oldest private child
care institution west of the Mississippi
River. It was established during the
Civil War to care for orphaned children
and for 90 years was home to the
parentless, the deserted, and the ne-
glected.

As the number of orphaned children
decreased, Bremwood responded to the
emergence of a new concern—youth
with emotional problems. In 1953, it be-
came the first accredited psychiatric
residential treatment center in Iowa
for youth with emotional problems.
Since that time, the Children's Home
has gained a national reputation for
excellence in the treatment of teen-
agers with severe emotional chal-
lenges.

Bremwood has been very successful
with its students. The average length
of stay is 13.7 months. Their referrals
have outnumbered their placement
openings 4 to 1. During this past year,
97 youths were served. Some comments
from the students have been ‘‘You
helped me to trust again."” ““You gave
me a chance * * * and hope”’, and “You
saved my life.”
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Mr. President, I believe you can see
Bremwood has given much to the peo-
ple of Iowa.e

INCREASE IN PERSONAL
EXEMPTION

e Mr. D'AMATO. Mr. President, re-
cently I joined a number of colleagues
in cosponsoring S. 162, a bill to in-
crease the personal exemption from
$2,150 to $4,000. I took this action in
recognition of the great extent to
which the personal exemption has
failed to keep pace with inflation over
the years.

Today, I rise to cosponsor a related
bill, 8. 701. This bill will raise the ex-
emption for dependent children—under
age 18—83,600 per dependent. I have en-
dorsed this second, more targeted, ex-
emption change to highlight the fact
that we need to design tax policies to
encourage and reward the millions of
hard working Americans who struggle
to pay taxes while they raise families.

The 1980's saw an unprecedented ex-
prlosion in economic growth, set off by
the historic tax reductions of 10 years
ago and tax reform of 5 years ago. The
economic equation seems so compel-
ling: lowering burdensome taxes in-
creases economic investment, creating
higher growth rates, and more jobs.

Unfortunately, we seem to be losing
our way lately. The last few years have
seen only tax increases, primarily
through annual tax increases under the
guise of budget reconciliation. Given
this negative economic stimulus, it is
not surprising that we have slipped
into a period of economic uncertainty.

Instead, we in Congress need to take
action to increase spending power and
consumer confidence to reinvigorate
our economy. As before, the prescrip-
tion should be to let individuals keep
more out of each dollar that they earn.
An increase in the personal exemption
is a tax cut for every working Amer-
ican. Therefore, for sound economic
policy reasons, I support raising the
personal exemption.

I also endorse this provision out of
fairness to families. It is commendable
that we have recently adopted the pol-
icy of indexing the personal exemption
to the inflation rate. Unfortunately, as
many families are finding out, costs of
raising a family and maintaining a
household often outpace inflation. Fur-
thermore, the personal exemption did
not keep pace with inflation in the
long period prior to indexing. As Sen-
ator COATS pointed out when introduc-
ing 8. 152, the personal exemption
would have to be $6,184 today to offset
the same percentage of family income
it did in 1950. To some observers, this is
merely a statistical analysis. To the
average family struggling to make
ends meet, however, the costs of living
and raising a family are a daily reality.

For both of the reasons cited above, I
add my support to an increase in the
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pergonal exemption and urge my col-
leagues to vote for such a provision the
next time the Senate takes up a tax
bill.e

THE SURFACE TRANSPORTATION
ACT

Mr. MOYNIHAN. Mr. President, I
learned, with a measure of distress,
just this moment that the distin-
guished Republican leader was re-
quired, at the behest of a Member from
the other side, to object to the second
reading of H.R. 2950, the Intermodal
Surface Transportation Infrastructure
Act of 1891,

We are now approaching the second
half of this month of October. At the
end of September, the Federal highway
and mass transit programs ended. They
expired. And there are, at this point,
no BUCCess0rs.

Now the Senate, to its credit, passed
its legislation, the Surface Transpor-
tation Efficiency Act, in June by a
vote of 91 to 7. S8ince then, and perhaps
I ought not to comment, we spent a
good 3 months saying ‘““When will the
House act?" Well, the House did act
this week. On Wednesday, by a very re-
sounding 343 votes to 83, they passed a
comparable bill. It arrived in the Sen-
ate today. That is not easy, given the
size and importance of this legislation.

Mr. John H. Cushman, Jr., in the New
York Times restated in his account of
the passage of the House bill that this
is a program that touches the lives of
everyone. Anyone who has ever got
into an automobile, on to a bus, into a
subway, has been affected by this pro-
gram and will be affected by this legis-
lation.

Four years ago, it fell to me to man-
age the 1987 Surface Transportation
bill on the Senate floor. At that time,
I said, with some repetition, that the
bill we were then dealing with would be
the last bill of the Interstate era.

That began during the Eisenhower
administration, with the Federal-Aid
Highway Act of 1966. That legislation
established a gasoline tax and a trust
fund to move forward with the Inter-
state program originally authorized in
1944 under President Roosevelt.

The interstate that was the largest
public works program in the history of
the world and incomparably the most
expensive. We had thought originally it
would take 13 years and cost $27.56 bil-
lon. It will have taken 40 and cost near
to half a trillion.

Indeed, in the process the program
got out of control. The construction
cost index over this period has grown
551 percent, almost twice the Consumer
Price Index—greatly straining the re-
sources of States, and changing the
whole country. That is what comes of
treating public moneys as a free good.

This week’'s Economist described how
it changed the country—in many ways
for the better, but not in every way.
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By the turn of the century, Mr. Presi-
dent—we will find ourselves importing
two-thirds of our petroleum and one-
third of our automobiles. That is what
comes of hugely overpriced construc-
tion—and not durable. There are roads
built in the Roman Empire which are
used daily in Europe today. And yet in
this morning’'s New York Times, you
can read Mr. Anthony Lewis talking
about our crumbling highways.

If we just built them, why are they
crumbling? Perhaps it is because we
did not build them very well. We cer-
tainly built them at great cost. And
now we face the prospect that we will
not be continuing.

Some time ago I commented to those
persons who are collectively described
in Washington—and this is not my
term—as the “highway lobby''—I said
keep in mind that the era of dam build-
ing has come and gone in our country,
and the era of massive highway con-
struction may have come and gone as
well.

Here is our bill that has just been ob-
jected to by my friend, the Republican
leader. And we are running out of
money in what is left in the State ac-
counts. This very week our good friend,
the junior Senator and former Gov-
ernor from Missouri, Senator BOND,
said Missouri is running out of money.
There will be no program in his State.
If you would like to see some unem-
ployment this winter, this is a formula
for doing so. If this is a secret strategy
on the other side of the aisle for get-
ting extended unemployment benefits,
it will work fine.

I have here, sir, a list of the States
that have, detailing the amount of un-
obligated contract authority remaining
to them from apportionments author-
ized under the previous legislation. A
large number of States—my own in-
cluded—have less than 4 months. And
before you run out and spend the last
nickel, the State controller will say,
“No, you cannot commit more.” So it
is actually less than 4 months.

Mr, President, I ask unanimous con-
sent this list of States be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

UNOBLIGATED CONTRACT AUTHORITY AVAILABLE TO THE
STATES FOR FISCAL YEAR 1992
[Estimated as of August 19, 1991]

Days of re-
maining au-
Unobligated
State authority a0 2
(millions) expendi
ture
More than B months:

T N o S e $263.0 391
South Carolina ... 2181 s
Vermont ....... 137 M0
West Virgima 102.2 320
New Hampshi 468 312
Delaware . 430 08
Massachuse 7037 270
Oklahoma ... 1353 69
Minnesota ... .. 1388 262
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UNOBLIGATED CONTRACT AUTHORITY AVAILABLE TO THE
STATES FOR FISCAL YEAR 1992—Continued
{Estimated as of August 19, 1931

Days of re-
maining au-
State u;:h"“'m thorty at
{millions) 1991 rate
of expendi-
ture
Kansas 96.8 255
Utah 67.1 255
& to 8 months:

Arizon. 122. 241

Maine 4l 232

g 243, Fei

North Carlina . 204. b erd

Ohio 261 220

ot RN e 432, 202

ingl 156, 199

Pennsylvani 279, 199

LT T VR N 437 158

indiana 1435 192

Missi i 738 188

Montana 543 180

Neb 451 173

California ......... 517 171

New Jersey . 193. 165
Rhode Island ... 51.
Flerida 223,

994 162

Missouri 1198 158

67.0 150

Wisconsin ..o 86.9 150

Maryl 1158 146

District of Columbia ... 445 it

Kentucky 67.3 143

Arkansas 576 138

Michigan 1282 136

Nevada ...... 26.5 128

245 118

482 117

1748 116

260 115

447 108

59.7 105

414 98

408 96

2.7 92

1026 86

167 78

883 7

Mr. MOYNIHAN. Mr. President, if
you would like to see this recession be-
come a depression, just put a stop to
the bill. But this is not job-creating
legislation. This is investment legisla-
tion.

The Senate talked about productiv-
ity, talked about cost consciousness,
about cost effectiveness, We talked
about States making decisions about
the optimal use of this scarce resource
and living with the outcome. But this
legislation provides needed investment
and if it suddenly should cease, it
might never start up again.

I would like to say to those persons—
I speak as chairman of the Subcommit-
tee on Water Resources, Transpor-
tation and Infrastructure and I shall be
the chairman of the conferees on the
Senate side, just as our exceptionally
able Presiding Officer was the chair-
man for the Clean Air Act last year—it
may be that we will not have a bill. If
you have just lived all your life and
there has always been a highway bill,
you cannot perhaps imagine that there
will not one. Think again. Think when
is the last time a huge river in the
United States was dammed up by a
huge enterprise of the Corps of Engi-
neers or the Bureau of Reclamation.
Not for a long time. How can we re-
member them?

This program, too, can go the way of
dam building. And if it will not be be-
cause the Senate or House or the com-
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mittee failed in their responsibility; it
is because individual Senators. We
have quite frankly said of the House
they have not done their work on what
will be perhaps the single most impor-
tant measure to pass in this session of
the 102d Congress. We have been point-
ing our fingers across the Capitol. But
now the House bill has come here and
an objection has been heard on that
side. Not from our conferees. Our con-
ferees are bipartisan. This bill passed
91 to 8. We are in complete accord with
committee members, but individuals
may think otherwise, and if they do,
Mr. President, there may not be a sur-
face transportation act this year. We
may find ourselves facing the fact that
given the administration’s decision to
oppose the House bill, there may not be
one ever again.

Mr. President, I see no other Senator
seeking recognition and I suggest the
absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DANFORTH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CIVIL RIGHTS ACT OF 1991

Mr. DANFORTH. Mr. President, I
call for the regular order.

The PRESIDING OFFICER. The
clerk will report S. 1745.

The legislative clerk read as follows:

A bill (8. 1745) to amend the Civil Rights
Act of 1964, to strengthen and improve Fed-
eral civil rights laws, to provide for damages
in cases of intentional employment discrimi-
nation, to clarify provisions regarding dis-
parate impact actions, and for other pur-
poses.

The Senate proceeded to consider the
bill.

AMENDMENT NO. 1274

Mr. DANFORTH. Mr. President, on
behalf of myself and Senators KEN-
NEDY, DOLE, MITCHELL, HATCH, THUR-
MOND, CHAFEE, COHEN, DURENBERGER,
HATFIELD, JEFFORDS, SPECTER, DIXON,
BonDp, DopD, D'AMATO, EXON, DOMENICI,
GRAHAM, GARN, GORE, GORTON,
LIEBERMAN, KASSEBAUM, PELL, MCCAIN,
ROBB, MURKOWSKI, ROTH, RUDMAN, SEY-
MOUR, SIMPSON, STEVENS, WARNER, and
LEAHY, I send an amendment to the
desk.

The PRESIDING OFFICER. The
clerk will report the amendment.

The legislation clerk read as follows:

The Senator from Missouri [Mr. DAN-
FORTH], for himself, Mr. KENNEDY, Mr. DOLE,
Mr. MITCHELL, Mr. HATCH, Mr. THURMOND,
Mr. CHAFEE, Mr. COHEN, Mr. DURENBERGER,
Mr. HATFIELD, Mr. JEFFORDS, Mr. SPECTER,
Mr. DIxXoN, Mr. BonND, Mr. Dobb, Mr.
D'AMATO, Mr. EXON, Mr. DOMENICI, Mr, GRA-
HAM, Mr. GARN, Mr. GORE, Mr. GORTON, Mr.
LIEBERMAN, Mrs. KASSEBAUM, Mr. PELL, Mr.
McCain, Mr. RoBB, Mr. MURKOWSKI, Mr.



October 25, 1991

RoTH, Mr. RUDMAN, Mr. SEYMOUR, Mr. SIMP-
SON, Mr. STEVENS, Mr. WARNER, and Mr.
LEAHY, proposes an amendment numbered
1274.

Mr. DANFORTH. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

Strike out all after the enacting clause and
insert in lieu thereof the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the **Civil Rights
Act of 1991"".

SEC. 2. FINDINGS.

The Congress finds that—

(1) additional remedies under Federal law
are needed to deter unlawful harassment and
intentional discrimination in the workplace;

(2) the decision of the Supreme Court in
Wards Cove Packing Co. v. Atonio, 490 U.S.
642 (1989) has weakened the scope and effec-
tiveness of Federal civil rights protections;
and

(3) legislation is necessary to provide addi-
tional protections against unlawful discrimi-
nation in employment.

SEC. 3. PURPOSES.

The purposes of this Act are—

(1) to provide appropriate remedies for in-
tentional discrimination and unlawful har-
assment in the workplace;

(2) to codify the concepts of “‘business ne-
cessity' and *“job related” enunciated by the
Supreme Court in Griggs v. Duke Power Co.,
401 U.S. 424 (1971), and in the other Supreme
Court decisions prior to Wards Cove Packing
Co. v. Atonio, 490 U.S. 642 (1989);

(3) to confirm statutory authority and pro-
vide statutory guidelines for the adjudica-
tion of disparate impact suits under title VII
of the Civil Rights Act of 1964 (42 U.S.C. 2000e
et seq.); and

(4) to respond to recent decisions of the Su-
preme Court by expanding the scope of rel-
evant civil rights statutes in order to pro-
vide adequate protection to victims of dis-
crimination.

SEC. 4. PROHIBITION AGAINST ALL RACIAL DIS-
CRIMINATION IN THE MAKING AND
ENFORCEMENT OF CONTRACTS.

Section 1977 of the Revised Statutes (42
U.S.C. 1981) is amended—

(1) by inserting ‘‘(a)" before ‘‘All persons
within"; and

(2) by adding at the end the following new
subsections:

“(b) For purposes of this section, the term
‘make and enforce contracts’ includes the
making, performance, modification, and ter-
mination of contracts, and the enjoyment of
all benefits, privileges, terms, and conditions
of the contractual relationship.

*‘(¢) The rights protected by this section
are protected against impairment by non-
governmental discrimination and impair-
ment under color of State law."".

SEC. 5. DAMAGES IN CASES OF INTENTIONAL DIS-
CRIMINATION.

The Revised Statutes are amended by in-
serting after section 1977 (42 U.S.C. 1981) the
following new section:

“SEC. 1977A. DAMAGES IN CASES OF INTEN-
TIONAL DISCRIMINATION IN EM-
PLOYMENT.

*(a) RIGHT OF RECOVERY.—

“(1) CIVIL RIGHTS.—In an action brought by
a complaining party under section 706 of the
Civil Rights Act of 1964 (42 U.S.C. 2000e-5)
against a respondent who engaged in unlaw-
ful intentional discrimination (not an em-
ployment practice that is unlawful because
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of its disparate impact) prohibited under sec-
tion 703 or 704 of the Act (42 U.S.C. 2000e-2 or
2000e-3), and provided that the complaining
party cannot recover under section 1977 of
the Revised Statutes (42 U.S.C. 1981), the
complaining party may recover compen-
satory and punitive damages as allowed in
subsection (b), in addition to any relief au-
thorized by section 706(g) of the Civil Rights
Act of 1964, from the respondent.

**(2) DISABILITY.—In an action brought by a
complaining party under the powers, rem-
edies, and procedures set forth in section 706
of the Civil Rights Act of 1964 (as provided in
section 107(a) of the Americans with Disabil-
ities Act of 1990 (42 U.S.C. 12117(a))) against
a respondent who engaged in unlawful inten-
tional discrimination (not an employment
practice that is unlawful because of its dis-
parate impact) under section 102 of the Act
(42 U.S.C. 12112), or committed a violation of
section 102(b)(5) of the Act, against an indi-
vidual, the complaining party may recover
compensatory and punitive damages as al-
lowed in subsection (b), in addition to any
relief authorized by section 706(g) of the
Civil Rights Act of 1964, from the respondent.

“‘(3) REASONABLE ACCOMMODATION AND GOOD
FAITH EFFORT.—In cases where a discrimina-
tory practice involves the provision of a rea-
sonable accommodation pursuant to section
102(b)(5) of the Americans with Disabilities
Act of 1990, damages may not be awarded
under this section where the covered entity
demonstrates good faith efforts, in consulta-
tion with the person with the disability who
has informed the covered entity that accom-
modation is needed, to identify and make a
reasonable accommodation that would pro-
vide such individual with an equally effec-
tive opportunity and would not cause an
undue hardship on the operation of the busi-
ness.

“(b) COMPENSATORY AND PUNITIVE DAM-
AGES.—

“(1) DETERMINATION OF FPUNITIVE DAM-
AGES.—A complaining party may recover pu-
nitive damages under this section against a
respondent (other than a government, gov-
ernment agency or subdivision) if the com-
plaining party demonstrates that the re-
spondent engaged in a discriminatory prac-
tice or discriminatory practices with malice
or with reckless indifference to the federally
protected rights of an aggrieved individual.

*(2) EXCLUSIONS FROM COMPENSATORY DAM-
AGES.—Compensatory damages awarded
under this section shall not include backpay,
interest on backpay, or any other type of re-
lief authorized under section T706(g) of the
Civil Rights Act of 1964,

*(3) LIMITATIONS.—The sum of the amount
of compensatory damages awarded under
this section for future pecuniary losses, emo-
tional pain, suffering, inconvenience, mental
anguish, loss of enjoyment of life, and other
nonpecuniary losses, and the amount of pu-
nitive damages awarded under this section,
shall not exceed—

*(A) in the case of a respondent who has
more than 15 and fewer than 101 employees
in each of 20 or more calendar weeks in the
current or preceding calendar year, $50,000;

*(B) in the case of a respondent who has
more than 100 and fewer than 201 employees
in each of 20 or more calendar weeks in the
current or preceding calendar year, $100,000;
and

*(C) in the case of a respondent who has
more than 200 and fewer than 501 employees
in each of 20 or more calendar weeks in the
current or preceding calendar year, $200,000;
and

‘(D) in the case of a respondent who has
more than 500 employees in each of 20 or
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more calendar weeks in the current or pre-
ceding calendar year, $300,000.

“(4) CONSTRUCTION.—Nothing in this sec-
tion shall be construed to limit the scope of,
or the relief available under, section 1977 of
the Revised Statutes (42 U.8.C. 1981).

“(c) JURY TRIAL.—If a complaining party
seeks compensatory or punitive damages
under this section—

‘(1) any party may demand a trial by jury,
and

‘*(2) the court shall not inform the jury of
the limitations described in subsection (b)(3).

*(d) DEFINITIONS.—As used in this section:

‘(1) COMPLAINING PARTY.—The term ‘com-
plaining party' means—

“(A) in the case of a person seeking to
bring an action under subsection (a)(1), a
person who may bring an action or proceed-
ing under title VII of the Civil Rights Act of
1964 (42 U.8.C. 2000e et seq.); or

‘“(B) in the case of a person seeking to
bring an action under subsection (a)2), a
person who may bring an action or proceed-
ing under title I of the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 et seq.).

‘*(2) DISCRIMINATORY PRACTICE.—The term
‘discriminatory practice’ means the dis-
crimination described in paragraph (1), or
the disparate treatment or the violation de-
scribed in paragraph (2), of subsection (a).
SEC. 8. ATTORNEY'S FEES.

The last sentence of section 722 of the Re-
vised Statutes (42 U.S.C. 1988) is amended by
inserting **, 1981A"" after *1981".

SEC. 7. DEFINITIONS.

Section T01 of the Civil Rights Act of 1964
(42 U.8.C. 2000e) is amended by adding at the
end the following new subsections:

(1) The term ‘complaining party’ means
the Commission, the Attorney General, or a
person who may bring an action or proceed-
ing under this title.

‘fm) The term ‘demonstrates’ means meets
the burdens of production and persuasion.

‘(n) The term ‘respondent’ means an em-
ployer, employment agency, labor organiza-
tion, joint labor-management committee
controlling apprenticeship or other training
or retraining program, including an on-the-
job training program, or Federal entity sub-
ject to section T17.".

SEC. 8. BURDEN OF PROOF IN DISPARATE IM-
PACT CASES.

Section 703 of the Civil Rights Act of 1964
(42 U.S.C. 2000e-2) is amended by adding at
the end the following new subsection:

*“(k)(1)(A) An unlawful employment prac-
tice based on disparate impact is established
under this title only if—

“(i) a complaining party demonstrates that
a respondent uses a particular employment
practice that causes a disparate impact on
the basis of race, color, religion, sex, or na-
tional origin and the respondent fails to
demonstrate that the challenged practice is
job related for the position in question and
consistent with business necessity; or

*(ii) the complaining party makes the
demonstration described in subparagraph (C)
with respect to an alternative employment
practice and the respondent refuses to adopt
such alternative employment practice.

“(B)(i) With respect to demonstrating that
a particular employment practice causes a
disparate impact as described in subpara-
graph (AXi), the complaining party shall
demonstrate that each particular challenged
employment practice causes a disparate im-
pact, except that if the complaining party
can demonstrate to the court that the ele-
ments of a respondent’s decisionmaking
process are not capable of separation for
analysis, the decisionmaking process may be
analyzed as one employment practice.
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‘*(i1) If the respondent demonstrates that a
specific employment, practice does not cause
the disparate impact, the respondent shall
not be required to demonstrate that such
practice is required by business necessity.

*(C) The demonstration referred to by sub-
paragraph (A)(ii) shall be in accordance with
the law as it existed on June 4, 1989, with re-
spect to the concept of ‘alternative business
practice’.

*(2) A demonstration that an employment
practice is required by business necessity
may not be used as a defense against a claim
of intentional discrimination under this
title.

(3) Notwithstanding any other provision
of this title, a rule barring the employment
of an individual who currently and know-
ingly uses or possesses a controlled sub-
stance, as defined in schedules I and II of sec-
tion 102(6) of the Controlled Substances Act
(21 U.8.C. 802(6)), other than the use or pos-
session of a drug taken under the supervision
of a licensed health care professional, or any
other use or possession authorized by the
Controlled Substances Act or any other pro-
vision of Federal law, shall be considered an
unlawful employment practice under this
title only if such rule is adopted or applied
with an intent to discriminate because of
race, color, religion, sex, or natiomal ori-
gin.".

SEC. 8. PROHIBITION AGAINST DISCRIMINATORY
USE OF TEST SCORES.

Section T03 of the Civil Rights Act of 1964
(42 U.8.C. 2000e-2) (as amended by section 8)
is further amended by adding at the end the
following new subsection:

‘(1) It shall be an unlawful employment
practice for a respondent, in connection with
the selection or referral of applicants or can-
didates for employment or promotion, to ad-
just the scores of, use different cutoff scores
for, or otherwise alter the results of, employ-
ment related tests on the basis of race, color,
religion, sex, or national origin.”.

PRACTICES.

(a) IN GENERAL.—Section T03 of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-2) (as
amended by sections 8 and 9) is further
amended by adding at the end the following
new subsection:

*(m) Except as otherwise provided in this
title, an unlawful employment practice is es-
tablished when the complaining party dem-
onstrates that race, color, religion, sex, or
national origin was a motivating factor for
any employment practice, even though other
factors also motivated the practice.”.

(b) ENFORCEMENT PROVISIONS.—Section
T06(g) of such Act (42 U.S.C. 2000e-5(g)) is
amended—

(1) by designating the first through third
sentences as paragraph (1);

(2) by designating the fourth sentence as
paragraph (2)(A) and indenting accordingly;
and

(3) by adding at the end the following new

subparagraph:
‘“B) On a claim in which an individual
proves a violation under section 703(m) and a
respondent demonstrates that the respond-
ent would have taken the same action in the
absence of the impermissible motivating fac-
tor, the court—

‘(i) may grant declaratory relief, injunc-
tive relief (except as provided in clause (ii)),
and attorney's fees and costs demonstrated
to be directly attributable only to the pur-
suit of a claim under this section 703(m) and

“(11) shall not award damages or issue an
order requiring any admission, reinstate-
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ment, hiring, promotion, or payment, de-
scribed in subparagraph (A)."”.
SEC. n FACILITATING Pnom’r AND ORDERLY

Section 703 of the Civil Rights Act of 1964
(42 U.8.C. 2000e-2) (as amended by sections 8,
9, and 10 of this Act) is further amended by
adding at the end the following new sub-
section:

“(n)(1)(A) Notwithstanding any other pro-
vision of law, and except as provided in para-
graph (2), an employment practice that im-
plements and is within the scope of a liti-
gated or consent judgment or order that re-
solves a claim of employment discrimination
under the Constitution or Federal civil
rights laws may not be challenged under the
circumstances described in subparagraph (B).

“(B) A practice described in subparagraph
(A) may not be challenged in a claim under
the Constitution or Federal civil rights
laws—

“(i) by a person who, prior to the entry of
the judgment or order described in subpara-
graph (A), had—

“/(I) actual notice of the proposed judgment
or order sufficient to apprise such person
that such judgment or order might adversely
affect the interests and legal rights of such
person and that an opportunity was avail-
able to present objections to such judgment
or order by a future date certain; and

‘(II) a reasonable opportunity to present
objections to such judgment or order; or

**(11) by a person whose interests were ade-
quately represented by another person who
had previously challenged the judgment or
order on the same legal grounds and with a
similar factual situation, unless there has
been an intervening change in law or fact.

‘(2) Nothing in this subsection shall be
construed to—

‘“(A) alter the standards for intervention
under rule 24 of the Federal Rules of Civil
Procedure or apply to the rights of parties
who have successfully intervened pursuant
to such rule in the proceeding in which the
parties intervened;

‘“(B) apply to the rights of parties to the
action in which a litigated or consent judg-
ment or order was entered, or of members of
a class represented or sought to be rep-
resented in such action, or of members of a
group on whose behalf relief was sought in
such action by the Federal Government;

‘(C) prevent challenges to a litigated or
consent judgment or order on the ground
that such judgment or order was obtained
through collusion or fraud, or is trans-
parently invalid or was entered by a court
lacking subject matter jurisdiction; or

‘(D) authorize or permit the denial to any
person of the due process of law required by
the Constitution.

*(3) Any action not precluded under this
subsection that challenges an employment
consent judgment or order described in para-
graph (1) shall be brought in the court, and
if possible before the judge, that entered
such judgment or order. Nothing in this sub-
section shall preclude a transfer of such ac-
tion pursuant to section 1404 of title 28, Unit-
ed States Code.".

SEC, 12. I’M‘ECTIDN OF EXTRATERRITORIAL
EMPLOYMENT.

(a) DEFINITION OF EMPLOYEE.—Section
T01(f) of the Civil Rights Act of 1964 (42
U.S.C. 2000e(f)) and section 101(4) of the
Americans with Disabilities Act of 1990 (42
U.8.C. 12111(4)) are each amended by adding
at the end the following: “With respect to
employment in a foreign country, such term
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includes an individual who is a citizen of the
United States.”.

(b) EXEMPTION.—

(1) CIVIL RIGHTS ACT OF 1964.—Section 702 of
the Civil Rights Act of 1964 (42 U.S.C. 2000e-
1) is amended—

(A) by inserting “(a)” after “SEcC. 702."; and

(B) by adding at the end the following:

“(b) It shall not be unlawful under section
703 or 704 for an employer (or a corporation
controlled by an employer), labor organiza-
tion, employment agency, or joint manage-
ment committee controlling apprenticeship
or other training or retraining (including on-
the-job training programs) to take any ac-
tion otherwise prohibited by such section,
with respect to an employee in a workplace
in a foreign country if compliance with such
section would cause such employer (or such
corporation), such organization, such agen-
cy, or such committee to violate the law of
the foreign country in which such workplace
is located.

“(¢)(1) If an employer controls a corpora-
tion whose place of incorporation is a foreign
country, any practice prohibited by section
703 or 704 engaged in by such corporation
shall be presumed to be engaged in by such
employer.

(2) Sections 703 and 704 shall not apply
with respect to the foreign operations of an
employer that is a foreign person not con-
trolled by an American employer.

*‘(3) For purposes of this subsection, the
determination of whether an employer con-
trols a corporation shall be based on—

‘“(A) the interrelation of operations;

“(B) the common management;

“(C) the centralized control of labor rela-
tions; and

‘(D) the common ownership or financial
control,
of the employer and the corporation.”.

(2) AMERICANS WITH DISABILITIES ACT OF
1990.—Section 102 of the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12112) is
amended—

(A) by redesignating subsection (c) as sub-
section (d); and

(B) by inserting after subsection (b) the
following new subsection:

‘‘(c) COVERED ENTITIES IN FOREIGN COUN-
TRIES,—

“(1) IN GENERAL.—It shall not be unlawful
under this section for a covered entity to
take any action that constitutes discrimina-
tion under this section with respect to an
employee in a workplace in a foreign coun-
try if compliance with this section would
cause such covered entity to violate the law
of the foreign country in which such work-
place is located.

*%(2) CONTROL OF CORPORATION.—

‘**(A) PRESUMPTION.—If an employer con-
trols a corporation whose place of incorpora-
tion is a foreign country, any practice that
constitutes discrimination under this section
and is engaged in by such corporation shall
be presumed to be engaged in by such em-
ployer.

*(B) EXCEPTION.—This section shall not
apply with respect to the foreign operations
of an employer that is a foreign person not
controlled by an American employer.

*Y(C) DETERMINATION.—For purposes of this
paragraph, the determination of whether an
employer controls a corporation shall be
based on—

‘(1) the interrelation of operations;

**(i1) the common management;

“(i11) the centralized control of labor rela-
tions; and

‘(iv) the common ownership or financial
control,
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of the employer and the corporation.”.

(c) APPLICATION OF AMENDMENTS.—The
amendments made by this section shall not
apply with respect to conduct occurring be-
fore the date of the enactment of this Act.
SEC. 13. EDUCATION AND OUTREACH.

Section T05(h) of the Civil Rights Act of
1964 (42 U.8.C. 2000e-4(h)) is amended—

(1) by inserting ‘‘(1)"" after “(h)"; and

(2) by adding at the end the following new

paragraph:

‘(2) In exercising its powers under this
title, the Commission shall carry out edu-
cational and outreach activities (including
dissemination of information in languages
other than English) targeted to—

“*(A) individuals who historically have been
victims of employment discrimination and
have not been equitably served by the Com-
mission; and

*(B) individuals on whose behalf the Com-
mission has authority to enforce any other
law prohibiting employment discrimination,
concerning rights and obligations under this
title or such law, as the case may be.”.

SEC. 14. EXPANSION OF RIGHT TO CHALLENGE
DISCRIMINATORY SENIORITY SYS-

Section 706(e) of the Civil Rights Act of
1964 (42 U.S.C. 2000e-5(e)) is amended—

(1) by inserting ‘(1) before “A charge
under this section''; and

(2) by adding at the end the following new

ph:

*‘(2) For purposes of this section, an unlaw-
ful employment practice occurs, with respect
to a seniority system that has been adopted
for an intentionally discriminatory purpose
in violation of this title (whether or not that
discriminatory purpose is apparent on the
face of the seniority provision), when the se-
niority system is adopted, when an individ-
ual becomes subject to the seniority system,
or when a person aggrieved is injured by the
application of the seniority system or provi-
sion of the system.”.

SEC, 15. AUTHORIZING AWARD OF EXPERT FEES.

(a) REVISED STATUTES.—Section 722 of the
Revised Statutes is amended—

(1) by designating the first and second sen-
tences as subsections (a) and (b), respec-
tively, and indenting accordingly; and

(2) by adding at the end the following new
subsection:

“(c) In awarding an attorney's fee under
subsection (b) in any action or proceeding to
enforce a provision of sections 1977 or 1977a
of the Revised Statutes, the court, in its dis-
cretion, may include expert fees as part of
the attorney’'s fee.".

(b) CiviL RIGHTS ACT OF 1964.—Section
T06(k) of the Civil Rights Act of 1964 (42
U.8.C. 2000e-5(k)) is amended by inserting
“(including expert fees)" after ‘“‘attorney’s
fee™.

SEC. 16. PROVIDING FOR INTEREST AND EXTEND-
ING THE STATUTE OF LIMITATIONS
IN ACTIONS AGAINST THE FEDERAL
GOVERNMENT.

Section 717 of the Civil Rights Act of 1964
{42 U.8.C. 2000e-16) is amended—

(1) in subsection (c), by striking ‘‘thirty
days’ and inserting ‘90 days"; and

(2) in subsection (d), by inserting before
the period “, and the same interest to com-
pensate for delay in payment shall be avail-
able as in cases involving nonpublic par-
ties."”.

SEC. 17. NOTICE OF LIMITATIONS PERIOD UNDER
THE AGE DISCRIMINATION IN EM-
PLOYMENT ACT OF 1967,

Section T(e) of the Age Discrimination in
Employment Act of 1967 (29 U.S.C. 626(e)) is
amended—
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(1) by striking paragraph (2);
(2) by striking the paragraph designation
in paragraph (1);
(3) by striking ‘‘Sections 6 and’’ and insert-
ing “‘Section’; and
(4) by adding at the end the following:
“If a charge filed with the Commission under
this Act is dismissed or the proceedings of
the Commission are otherwise terminated by
the Commission, the Commission shall no-
tify the person aggrieved. A civil action may
be brought under this section by a person de-
fined in section 11(a) against the respondent
named in the charge within 90 days after the
date of the receipt of such notice.".
SEC. 18, LAWFUL COURT-ORDERED REMEDIES,
TIVE ACTION, AND CONCIL-
IATION AGREEMENTS NOT AF-
FECTED.

Nothing in the amendments made by this
Act shall be construed to affect court-or-
dered remedies, affirmative action, or concil-
iation agreements, that are in accordance
with the law.

SEC. 19. COVERAGE OF CONGRESS AND THE
AGENCIES OF THE LEGISLATIVE
BRANCH.

(a) COVERAGE OF THE SENATE.—

(1) COMMITMENT TO RULE XLII.—The Senate
reaffirms its commitment to Rule XLII of
the Standing Rules of the Senate, which pro-
vides as follows:

‘*‘No Member, officer, or employee of the
Senate shall, with respect to employment by
the Senate or any office thereof—

“(a) fail or refuse to hire an individual;

“(b) discharge an individual; or

“(c) otherwise discriminate against an in-
dividual with respect to promotion, com-
pensation, or terms, conditions, or privileges
of employment,
on the basis of such individual's race, color,
religion, sex, national origin, age, or state of
physical handicap.".

(2) APPLICATION TO SENATE EMPLOYMENT.—
The rights and protections provided pursu-
ant to this Act, the Civil Rights Act of 1964,
the Americans with Disabilities Act of 1990,
the Age Discrimination in Employment Act
of 1967, and the Rehabilitation Act of 1973
shall apply with respect to employment by
the United States Senate.

(3) INVESTIGATION AND ADJUDICATION OF
CLAIMS.—A]] claims raised by any individual
with respect to Senate employment, pursu-
ant to the Acts referred to in paragraph (2),
shall be investigated and adjudicated by the
Select Committee on Ethics, pursuant to
Senate Resolution 338, Eighty-eighth Con-
gress, as amended, or such other entity as
the Senate may designate.

(4) RIGHTS OF EMPLOYEES8.—The Committee
on Rules and Administration shall ensure
that Senate employees are informed of their
rights under the Acts referred to in para-
graph (2).

(5) APPLICABLE REMEDIES.—When assigning
remedies to individuals found to have a valid
claim under the Acts referred to in para-
graph (2), the Select Committee on Ethics, or
such other entity as the Senate may des-
ignate, should to the extent practicable
apply the same remedies applicable to all
other employees covered by the Acts referred
to in paragraph (2). Such remedies shall
apply exclusively.

(6) MATTERS OTHER THAN EMPLOYMENT.—

(A) IN GENERAL.—The rights and protec-
tions under the Americans with Disabilities
Act of 1990 shall, subject to subparagraph
(B), apply with respect to the conduct of the
Senate regarding matters other than em-
ployment.

(B) REMEDIES.—The Architect of the Cap-
itol shall establish remedies and procedures
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to be utilized with respect to the rights and
protections provided pursuant to subpara-
graph (A). Such remedies and procedures
shall apply exclusively, after approval in ac-
cordance with subparagraph (C).

(C) PROPOSED REMEDIES AND PROCEDURES.—
For purposes of subparagraph (B), the Archi-
tect of the Capitol shall submit proposed
remedies and procedures to the Senate Com-
mittee on Rules and Administration. The
remedies and procedures shall be effective
upon the approval of the Committee on
Rules and Administration.

(7) EXERCISE OF RULEMAKING POWER.—Not-
withstanding any other provision of law, en-
forcement and adjudication of the rights and
protections referred to in paragraphs (2) and
(6)(A) shall be within the exclusive jurisdic-
tion of the United States Senate. The provi-
sions of paragraphs (1), (3), (4), (5), (6)(B), and
(6)(C) are enacted by the Senate as an exer-
cise of the rulemaking power of the Senate,
with full recognition of the right of the Sen-
ate to change its rules, in the same manner,
and to the same extent, as in the case of any
other rule of the Senate.

(b) COVERAGE OF THE HOUSE OF REPRESENT-
ATIVES.—

(1) IN GENERAL.—Notwithstanding any pro-
vision of title VII of the Civil Rights Act of
1964 (42 U.S.C. 2000e et seq.) or of other law,
the purposes of such title shall, subject to
paragraph (2), apply in their entirety to the
House of Representatives.

(2) EMPLOYMENT IN THE HOUSE.—

(A) APPLICATION.—The rights and protec-
tions under title VII of the Civil Rights Act
of 1964 (42 U.S.C. 2000e et seq.) shall, subject
to subparagraph (B), apply with respect to
any employee in an employment position in
the House of Representatives and any em-
ploying authority of the House of Represent-
atives.

(B) ADMINISTRATION.—

(1) IN GENERAL.—In the administration of
this paragraph, the remedies and procedures
made applicable pursuant to the resolution
described in clause (ii) shall apply exclu-
sively.

(ii) RESOLUTION.—The resolution referred
to in clause (i) is the Fair Employment Prac-
tices Resolution (House Resolution 558 of the
One Hundredth Congress, as agreed to Octo-
ber 4, 1988), as incorporated into the Rules of
the House of Representatives of the One
Hundred Second Congress as Rule LI, or any
other provision that continues in effect the
provisions of such resolution.

(C) EXERCISE OF RULEMAKING POWER.—The
provisions of subparagraph (B) are enacted
by the House of Representatives as an exer-
cise of the rulemaking power of the House of
Representatives, with full recognition of the
right of the House to change its rules, in the
same manner, and to the same extent as in
the case of any other rule of the House.

(c) INSTRUMENTALITIES OF CONGRESS.—

(1) IN GENERAL.—The rights and protec-
tions under this Act and title VII of the Civil
Rights Act of 1964 (42 U.S.C. 2000e et seq.)
shall, subject to paragraph (2), apply with re-
spect to the conduct of each instrumentality
of the Congress.

(2) ESTABLISHMENT OF REMEDIES AND PROCE-
DURES BY INSTRUMENTALITIES.—The chief of-
ficial of each instrumentality of the Con-
gress shall establish remedies and procedures
to be utilized with respect to the rights and
protections provided pursuant to paragraph
(1). Such remedies and procedures shall apply
exclusively.

(3) REPORT TO CONGRESS.—The chief official
of each instrumentality of the Congress
shall, after establishing remedies and proce-
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dures for purposes of paragraph (2), submit
to the Congress a report describing the rem-
edies and procedures.

(4) DEFINITION OF INSTRUMENTALITIES.—For
purposes of this section, instrumentalities of
the Congress include the following: the Ar-
chitect of the Capitol, the Congressional
Budget Office, the General Accounting Of-
fice, the Government Printing Office, the Of-
fice of Technology Assessment, and the Unit-
ed States Botanic Garden.

(5) CoNsTRUCTION.—Nothing in this section
shall alter the enforcement procedures for
individuals protected under section 717 of
title VII for the Civil Rights Act of 1964 (42
U.8.C. 2000e-16).

SEC. 20. ALTERNATIVE MEANS OF DISPUTE RESO-
LUTION.

Where appropriate and to the extent au-
thorized by law, the use of alternative means
of dispute resolution, including settlement
negotiations, conciliation, facilitation, me-
diation, factfinding, minitrials, and arbitra-
tion, is encouraged to resolve disputes aris-
ing under the Acts or provisions of Federal
law amended by this Act.

SEC. 21. SEVERABILITY.

If any provision of this Act, or an amend-
ment made by this Act, or the application of
such provision to any person or cir-
cumstances is held to be invalid, the remain-
der of this Act and the amendments made by
this Act, and the application of such provi-
sion to other persons and circumstances,
shall not be affected.

SEC. 22. EFFECTIVE DATE.

(a) IN GENERAL.—Except as otherwise spe-
cifically provided, this Act and the amend-
ments made by this Act shall take effect
upon enactment.

(b) CERTAIN DISPARATE IMPACT CASES.—
Notwithstanding any other provision of this
Act, nothing in this Act shall apply to any
disparate impact case for which a complaint
was filed before March 1, 1975 and for which
an initial decision was rendered after Octo-
ber 30, 1983.

Mr. DANFORTH. Mr. President, I ask
unanimous consent that the attached
interpretive memorandum be printed
in the RECORD.

There being no objection, the memo-
randum was ordered to be printed in
the RECORD, as follows:

INTERPRETIVE MEMORANDUM

The final compromise on S. 1745 agreed to
by several Senate sponsors, including Sen-
ators DANFORTH, KENNEDY, and DOLE, and
the Administration states that with respect
to Wards Cove—Business necessity/cumula-
tion/alternative business practice—the ex-
clusive legislative history is as follows:

The terms ‘‘business necessity" and ‘‘job
related” are intended to reflect the concepts
enunciated by the Supreme Court in Griggs v.
Duke Power Co., 401 U.S. 424 (1971), and in the
other Supreme Court decisions prior to
Wards Cove Packing Co. v. Atonio, 490 U.B. 642
(1989).

When a decision-making process includes
particular, functionally-integrated practices
which are components of the same criterion,
standard, method of administration, or test,
such as the height and weight requirements
designed to measure strength in Dothard v.
Rawlinson, 433 U.S. 321 (1977), the particular,
functionally-integrated practices may be
analyzed as one employment practice.

Mr. DANFORTH. Mr. President, this
is a substitute for the civil rights bill,
and this is the work product that has
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been put together after countless hours
of negotiations that have involved the
minority leader, Senator DOLE, rep-
resentatives of the White House, par-
ticularly Boyden Gray, the Legal Coun-
sel of the White House, Senator KEN-
NEDY, and others.

Mr. President, for nearly 2 years
many of us have been attempting to
put together a civil rights bill that
would redress problems created by the
Supreme Court of 1989, particularly a
bill that would reinstate the Griggs de-
cision and that would overrule the
Wards Cove decision.

This amendment would do that. It
has been put together after painstak-
ing negotiations involving a number of
people. This morning the President
met with Senator DOLE and me, and I
can tell the Senate that the President’s
attitude toward this compromise was
one of genuine elation.

We have resolved the problem of
legal redress toward discrimination in
the work force. We have provided, for
the first time, a remedy for women who
have been harassed on the job, a rem-
edy of damages, and we have done so in
a way that satisfies the administration
as not constituting quota legislation.
The position that the administration
now takes is that this is not a quota
bill.

To me, Mr. President, the signifi-
cance of this compromise is far greater
than the wording of the amendment.
The significance is that by entering
into this compromise, which encom-
passes the administration and Senator
DOLE, Senator MITCHELL, Senator KEN-
NEDY and others, we have taken the
race issue out of the political arena,
and we have recreated a bipartisan con-
sensus on the issue of civil rights. If
there is any issue before the country
that demands a national consensus, it
is civil rights. And if there is any issue
that should not be one of partisan
wrangling, it is civil rights. And for
that reason, it is especially gratifying
that this compromise has been reached.

There is now no reason why the com-
promise that has just been introduced
will not become law. The only threat
really that I see is one of mischief
making, namely, that Senators will at-
tempt to offer very popular sounding
amendments which would kill the deal.
And, of course, the other possibility is
that the House of Representatives will
kill it. But as I understand it, the ini-
tial feedback from the House has been
good.

It is my hope that the amendment in
its present form will be enacted into
law. It is my hope that the House will,
in turn, vote to agree to this amend-
ment, to the bill as amended by this
amendment, and that we will then send
it to the President for his signature.

This long ordeal on civil rights is
over. We are ready, Mr. President, to
reestablish the consensus on civil
rights, which is so important to our
Nation.

October 25, 1991

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Kansas.

Mr. DOLE. Mr. President, I know the
Presiding Officer has other pressing
commitments, and I appreciate his
willingness to accommodate the Sen-
ator from Missouri. I just say, as I will
say in more detail on Monday, it cer-
tainly is a tribute to the steadfast
work of the distinguished Senator from
Missouri, Senator DANFORTH. And I ap-
plaud him for bringing nearly all of us
together in the U.S. Senate on this
very important legislation. It is impor-
tant legislation.

I think, with the President on board,
enthusiastically on board, there is no
doubt in my mind that we can probably
pass this legislation, hopefully, if not
Monday night, sometime Tuesday.

Finally, I just urge my colleagues,
particularly on my side of the aisle,
that if it is a deal-breaker amendment,
it is going to be very difficult for some
of us to support it. We want to get a
civil rights bill. This is our oppor-
tunity. We ought to make the most of
it. We ought to send it to the House,
hope the House will take the Senate
bill, and that it will go to the Presi-
dent within the next couple of weeks.

I thank the Chair,

ORDERS FOR MONDAY, OCTOBER
28, 1991

Mr. FORD. Mr. President, I ask unan-
imous consent that when the Senate
completes its business today it stand
adjourned until 2 p.m. on Monday, Oc-
tober 28; that when the Senate recon-
venes on Monday, October 28, the Jour-
nal of the proceedings be deemed to
have been approved to date, the call of
the calendar be waived, no motions or
resolutions come over under the rule,
and that the morning hour be deemed
to have expired; and I further ask
unanimous consent that, following the
time for the two leaders, there be a pe-
riod for morning business not to extend
beyond 2:30 p.m., with Senators per-
mitted to speak therein for up to 5
minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADJOURNMENT UNTIL MONDAY,
OCTOBER 28, 1991, AT 2 P.M.

Mr. DOLE. Mr. President, if there is
no further business today, I now ask
unanimous consent that the Senate
stand adjourned as previously ordered.

There being no objection, the Senate,
at 6:01 p.m., adjourned until Monday,
October 28, 1991, at 2 p.m.

NOMINATIONS
Executive nominations received by
the Senate October 25, 1991:
DEPARTMENT OF JUSTICE

WILLIAM PELHAM BARR, OF VIRGINIA, TO BE ATTOR-
NEY GENERAL.



October 25, 1991

DEPARTMENT OF STATE

THE FOLLOWING NAMED PERSONS TO BE REPRESENT-
ATIVES AND ALTERNATE REPRESENTATIVES OF THE
UNITED STATES OF AMERICA TO THE 46TH SESSION OF
‘THE GENERAL ASSEMBLY OF THE UNITED NATIONS:

REPRESENTATIVES:

THOMAS R. PICKERING, OF NEW JERSEY.

ALEXANDER FLETCHER WATSON, OF MABSACHUSETTS.

JOSEFPH VERNER REED, JR.. OF CONNECTICUT.

DAN BURTON, OF INDIANA.

MERVYN M. DYMALLY, OF CALIFORNIA.

ALTERNATE REPRESENTATIVES:

GEORGE EDWARD MOOSE, OF MARYLAND.

JONATHAN MOORE, OF MASSACHUSETTS,

SHIRIN RAZIUDDIN TAHIR-KHELI, OF PENNSYLVANIA.

OSCAR PADILLA. OF CALIFORNIA.
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MARGARETTA F. ROCKEFELLER, OF NEW YORK.

INSTITUTE OF AMERICAN INDIAN AND ALASKA
NATIVE CULTURE AND ARTS DEVELOPMENT

WILEY T. BUCHANAN, OF THE DISTRICT OF COLUMBIA,
TO BE A MEMBER OF THE BOARD OF TRUSTEES OF THE
INSTITUTE OF AMERICAN INDIAN AND ALASKA NATIVE
CULTURE AND ARTS DEVELOPMENT FOR A TERM EXPIR-
ING MAY 18, 1996, VICE EDITH COLVARD CRUTCHER, TERM
EXPIRED.

WITHDRAWAL

Executive message transmitted by
the President to the Senate on October
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25, 1991, withdrawing from further Sen-
ate consideration the following nomi-
nation:

HARRY 8 TRUMAN SCHOLARSHIP FOUNDATION

JOHN ASHCROFT, OF MISSBOURI, TO BE A MEMBER OF
THE BOARD OF TRUSTEES OF THE HARRY B TRUMAN
SCHOLARSHIP FOUNDATION FOR A TERM EXPIRING DE-
CEMBER 10, 1993, VICE TERRY EDWARD BRANSTAD, TERM
EXPIRED, WHICH WAS SENT TO THE SBENATE ON JANU-
ARY 4, 1891,
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